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P. the petitions now to be anſwered, the petitioners ſeem to 
have adopted it as a principle, that an abundant confidence 
might ſupply every deficiency, either in fact or argument. The 
policy of putting on a bold countenance to cover a real weak- 
neſs, is not a new one; but how far it has been adopted and act- 
ed upon with propriety in the preſent caſe, and whether it au- 
thoriſes all the liberties that are taken, your Lordſhips will 


judge. 
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The reſpondents will not imitate a ſtyle which they cannot 
approve. They ſhall endeavour to keep cloſely to the cauſe; to 
ſtate the facts with correctneſs, and to draw their concluſions 
with fairneſs and moderation; and if the facts are once feen 
and underſtood, as they truly ſtand, free from diſguiſe and un- 
warranted gloſs, the reſpondents have little doubt that the con- 
cluſions, in the moſt modeſt and unaſſuming terms in which they 
can be put, will appear to be ſtrong enough in their favour. 

Before entering upon the ſtatement of the caſe, they beg leave 
to make a few preliminary obſervations. | 

The neceſlity of diſtinguiſhing between aſſertions and evi- 
dence, and of paying no regard to the former, however confi. 
dently made, unleſs when N negative of what the other 
party ought to prove, is a point ſo trite, that it may ſeem very 
ſuperfluous to mention it. But the reſpondents have to regret, 
that from the ſtrain of the petitions there is more than common 
occaſion for attending to it in the preſent caſe. They are moſt 
willing that the principle be applied to themſelves; but they 
muſt humbly entreat, that your Lordſhips will be on your guard 
againſt the liberties of aſſerting taken in the petitions, which, 
from the very confident and peremptory language there uſed, 
may be apt to miſlead. The reſpondents take upon them to ſay, 
and will ſhow in the ſequel, that few papers have come before 
your Lordſhips more erroneous in point of aſſertion than thele 
petitions. | 

The reſpondents will alſo be forgiven, in the entrance, to take 
notice of {ome very plain principles of common reaſon and of 
law, which they muſt requeſt of your Lordſhips to keep in view, 
through the whole of this cauſe; the petitioners having inge- 
niouſly contrived, by keeping them out of ſight, to frame a nar- 
rative, and raiſe arguments upon it, in direct contradiction to all 
of them, however ſelf-evident they may be in themſelves. 

Thus, it is clear, that an agent or mandatary cannot go be- 
yond the fines mandati ; and more particularly, that a perſon en- 
truſted to perform only certain acts, without power to bind his 
conſtituents for the ſmalleſt ſum in any caſe, never can bind 
them in a very unuſual obligation for a large ſum. But the 
whole ſcope of the petitioners argument is to make out, that 
Mr James Dunlop, without any powers, did bind the Greenock 
Bank in ſuch an obligation. 

No perſon will be preſumed to do what he was not authoriſed 
to do; what he could not poſlibly do. cum. eefu ; and what, if 


he 
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he had done, would have been a groſs fraud againſt his conſti- 
tuents. Yet the petitioners will have all this to be preſumed, 
merely becauſe Mr Scott, who has now a deep intereſt to ſay fo, 

retends that he underſtood: Mr Dunlop to mean to do, what the 
feaſt reflection muſt have ſhown Mr Scott he could not do, if he 
had been ever ſo willing; and thus, that a groſs fraud is to be 
preſumed in Mr Dunlop, rather than miſrepreſentation now, or 
miſtake at the time, in Mr Scott Moncrieff. 

Every writing is to be underſtood in the ſenſe moſt conſiſtent 
with reaſon, and moſt conſiſtent with the innocence of the wri- 
ter. Mr Dunlop's letter of the 1ſt of January 1793, naturall 
bears a ſenſe of this kind ; and it now appears, that the ſcroll 
propoſed by Mr Scott was altered by Mr Dunlop on purpoſe, to 
prevent a doubt on this head; and yet the petitioners whole 
plea is founded upon taking that letter in another- ſenſe, which 
is both fraudulent and abſurd. Fraudulent, becauſe he muſt 
have intended a groſs wrong ; abſurd, becauſe he muſt have in- 
tended what, in the nature of things, he could not poſſibly do, 
even if he had been willing to commit a fraud. 

No perſon can be preſumed to ſuſpect what was not communi- 
cated to him, when no inſtance of any ſuch thing ever occurred 
in any ſimilar caſe; when it could not be done without fraud; 
nay, when it could not be done cum «ffefu, even by a fraud. Yet 


the petitioners argue, with much ſeeming confidence, that this 


ought to be preſumed ; nay, that the reſpondents, if they did not 
ſuſpect, ſhould have ſuſpected and enquired, and may juſtly be 
ſubjeRed in a large ſum in penam of their dullneſs in not finding 
It out, 

To contract with a perſon ſhowing no powers for the purpoſe 
of binding any debt upon another, muſt be allowed in the abſtract 
to be very fooliſh and unmercantile conduct, and more eſpecially 
in the caſe of an important and unuſual contract, from which a 
targe debt may ariſe, Yet the petitioners argue as if ſuch con- 
duct were perfectly regular and right, and the party guilty of it 
even in circumſtances which increaſe the folly and impropriety 
tenfold, nay, which render his conduct inexplicable on the foot- 
ing of mere folly or neglect, were, notwithſtanding, perfectly 
blameleſs, and de jure entitled to throw the whole conſequences 
of his own- improper conduct upon an innocent third party. 

And various other inſtances might be mentioned, and many 
will occur to be taken notice of in the ſequel, where the peti- 
tioners argument proceeds with great eaſe, eyen when running; 
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counter to the plaineſt principles. But it will ſuffice, in this place, 
to have called your Lordſhips attention to thoſe juſt now men- 
tioned. é | | 

The reſpondents need hardly obſerve that thecaſe is of importance 
as a precedent. If agents might take caſh-acequnts without the 
authority or knowledge of their employers, and bind them for the 
balance, or if employers are liable to be called upon for ſuch ba- 
lances, even when the agent did not mean to bind them, no man 
could be in ſafety to tranſact any buſineſs by the agency of ano- 
ther. A claim is here made for a balance of L. 10, ooo upon a 
caſh-account, taken by an agent, without the knowledge or autho- 
rity of his conſtituents, who had impreſſed ample funds into his 
hands for all the purpoſes of his agency, and in the ſame way, an 
unknown debt of L.'50,000 or L. 60,000, or to the amount of 
more than all they were worth in the world, might have been ac- 
cumulating againſt them, while they could not ſuſpect its exiſt- 
ence, till, upon the failure of the agent, it broke out at once to 
their utter ruin. The very apprehenſion of being expoſed. to 
claims of this kind would prove exccedingly prejudicial to trade, 
and in this view, the reſpondents. muſt be forgiven to think, that 
the preſent action is pefſimi exempli, and the more ſo, on account of 
its being brought by tuch a body as the Royal Bank. If the re- 
ſpondents are not much miſtaken, it is brought in direct defiance 
of the principle, that no perſon: can bind another without powers, 
or beyond the. powers that-are given to him. But if attempts to 
evade that plain and clear principle, and to ſet up claims in con- 
tradition to it on frivolous pretences, are not diſcouraged, the 
confidence in the principle itſelf muſt be loſt, and men will not 
know what to rely upon, or when to think themſelves ſecure. It 
is therefore of the utmoſt importance, that whenever ſuch a claim 
as the preſent is brought forward, it ſhould: be checked by your 
Lordſhips; and all commercial men, who muſt tranſact ſo much 
buſineſs by agents and factors, are deeply intereſted, and indeed 
every man who, at any time, has occaſion to employ another to 
act for him, is intereſted, that the judgment which your Lordſhips 
ſo unanimouſly pronounced in the preſent caſe ſhould be adhered 
to. | | | 

Having premiſed theſe obſervations, the reſpondents; now pro- 
ceed to ſtate and confider the circumſtances of the caſe; taking 
them in the ſimple order of time; and when the facts are fully un- 
deritood and cleared from miſrepreſentation, they perſuade them- 


ſelves your Lordſhips will ſce little occaſion for farther argument 
in 
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in ſupport of the interlocutor; and it will appear, that any in- 
veſtigation that has taken place, ſince it was pronounced, has only 
produced additional, and indeed ſome very ſtrong additional evi- 
dence in confirmation of it. 


The Greenock Banking Company was firſt eſtabliſhed in July 
1785, and then conſiſted of four partners, viz. James Dunlop, 
Andrew Houſtoun, James Macdowall and James Gammell, united 
under the firm of Dunlop, Houſtoun, Gammell and Company. 
A regular contract of copartnery was entered into, by the ſixth 
article of which, it is expreſsly agreed, that this firm ſhall be 
made uſe of by none of the partners, but only by the caſbiers for 
* the time being, and for no other purpoſe whatever but the buſi- 
* neſs of the Bank; and ſhould it be made uſe of by the caſhier 
for any other purpoſe, or by any of the partners, ſuch tranſac- 
tion ſhall be nowiſe binding upon the Company.“ 
And before they began buſineſs, an advertiſement was put in July 18. 1785. 
the newſpapers, bearing, that the above named partners are to 
* commence buſineſs as bankers, in the town of Greenock, on 
Monday the 25th current, under the firm of Dunlop, Houſtoun;- 
* Gammell and Company ; and they hereby intimate to the 
public, that they are conjunctly and ſeverally bound for all - 
notes to be iſſued, and bills to be drawn or accepted under the 
* aforeſaid firm, and ſigned by James Miller their caſhier.” 
| All the argument in both petitions, on the topics of the powers 
| of partners, and that private articles in contracts of copartnery 
cannot reſtrain partners in the uſe of the firm, is, with ſubmiſſion, 
extremely affected, and ſerves only to perplex the cauſe, by draw- 
ing the attention to a wrong object. The petitioners themſelves 
do not pretend, that they contracted with Mr Dunlop as a part- 
ner, or that he ever ſigned the firm in the tranſaction in que- 
ſtion, or any. other, But what has been juſt now ſtated, ren- 
ders this affectation ſtill leſs excuſable; for it ſhows, that it 
was not a latent article in a private contract, but a thing noti- 
fied by public advertiſement in the newſpapers to all the world, 
that the firm of the Greenock Banking Company was only to be 
ſigned by their caſhier. And indeed the petitioners needed no 
advertiſement to inform them of this; for it is a thing perfectly, 1 
known to every perſon who knows any thing of Banks, and to I 
none more familiarly than the caſhiers of the Royal Bank; that 
when a Bank ſigns its notes * a caſhier, the partners neyer do, 
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nor are at liberty to ſign the firm; but every obligation which is 
to be binding upon the Bank, muſt be ſigned by the caſhier. 

By the fifteenth article of the ſame contract of copartnery, Mr 
Gammell, who reſides at Greenock, was conſtituted the acting 
partnex in the following terms : James Gammell ſhall give as 
* much of his time, as he thinks he can ſpare with conveniency, 
in ſuperintending, adviſing and directing the caſhier as to his 
operations.“ Even Mr Gammell could not bind the Bank other- 


wiſe than by authoriſing the caſhier to adhibit the firm. The 


petitioners have ſuppoſed that Mr Gammell had a falary allowed 
for his trouble. It is quite immaterial to the preſent cauſe whe- 
ther he had or not; but the fact is, he had none, being only re- 


- quired to ſuperintend the caſhier, ſo far as ſuited his own conve- 


Mr Duolop's a- 
gency, and the 
nature and ex- 
tent of his 
powers. 


ly 28. 1785. 


niency. 


Upon the eſtabliſhment of the Greenock Bank, it became ne- 
ceſſary for them to have an agent at Glaſgow for exchanging 
their notes with the Banks, and tranſacting other buſineſs there; 
and Mr Dunlop having undertaken this agency, found it ſo bene- 
ficial and convenient for him, by the command of money and 


other advantages which it afforded him, that he continued to act 


as the agent for the Greenock Bank at Glaſgow, from 1785 till 
his failure in March 1793. In place, however, of having more 
extenſive powers than the agents which Banks or Banking Com- 
panics are in uſe to appoint in different places, he in fact acted in 
a much more limited capacity ; and the nature of his agency was 
ſuch, that as there was no occaſion to vett him, ſo he never was 
veſted with any powers whatever to bind the Bank in obligations 
of any kind, or to the ſmalleſt extent, being only employed to 
perform certain acts with funds put into his hands for theſe pur- 
oſes. 
K Mr Dunlop was conſtituted agent for making the exchange of 
notes with the branch of the Royal Bank at Glaſgow, and the 
terms of exchange were ſettled by the following official letters, 
which paſſed between Mr James Miller, then caſhier of the Green- 
ock Bank, and Meſſrs Scott Moncrieff and Dale, the caſhiers of 
the Royal Bank at Glaſgow, in july 1785. 
The caſhier of the Greenock Bank wrote to Mr Scott Mon- 
erieff thus: Greenock, 28th July 1785. Sir, Meſſrs Dunlop, 
Houſtoun, Gammell and Company, having opened a Bank here, 


and appointed me their caſhier, I have to inform you, tHat 


Mr James Dunlop of Garnkirk will exchange with you regularly 
; © once 


11 


once a- week, what of the Company's notes may come into your 
hands; and on your adviſing me what day of the week is moſt con- 
venient for you to exchange notes, I ſhall give Mr Dunlop no- 
tice thereof. I am, Oc. | 

This letter contains all the powers which Mr Dunlop ever had 


to tranſact buſineſs of any kind with the Royal Bank, in behalf : 
of the Greenock Bank, and theſe powers are expreſsly confined © 


to exchanging notes for ſome preſent value agreeable to the prac- 
tice of all Banks in ſuch exchanges, and what that preſent value 
was that ſhould be given in exchange for the balances, is fixed 
by the anſwer of the Royal Bank. 

Meſſrs Scott Moncrieff and Dale, their caſhiers, anſwered by a let- 
ter addreſſed to the caſhier tothe Greenock Bank, as follows: Roy- 


al Bank-office, Glaſgow, 1ſt Auguſt 1783. Sir, We duly received Aug. 1. 1785, 


« your letter of the 28th paſt, and agreeable to your propoſal, we 
© ſhall make a weekly exchange of notes with your Company, and 
* give or take a bill on Edinburgh at one day's date for the balance, as is 


our practice with the other Banks here. If not attended with 


any inconveniency to you, we would propoſe to make the ex- 
© change on the Tueſday mornings at 8 o'clock, when we ſettle 
* with the other Banks, Of this you will pleaſe to acquaint Mr 

* Dunlop. We are, Oc. | 
In tranſacting with the Royal Bank under this agreement, Mr 
Dunlop, as agent for the Greenock Bank, performed nothing, and 
had power to perform nothing but the ſimple acts of giving and ta- 
king; giving ſuch Royal Bank notes as he was furniſhed with, and 
a bill on Edinburgh at one day's date for the balance, if it was 
againſt the Greenock Bank, and taking Greenock. notes with a bill 
at one day's date, if the balance was for the Greenock Bank. 
In ſhort, literally to make au exchange of notes of the one Bank, 
with & bill on Edinburgh, againſt notes of the other Bank, with- 
our the ſmalleſt power to bind the Greenock Bank for a ſixpence 

in the tranſaction. | | | 
It was no concern of the Royal. Bank, in what manner theſe 
bills at one day's date were procured. It was enough that they 
were ready te be delivered to them when required upon the ex- 
change. It was another part of Mr Dunlop's buſineſs as agent, to 
procure theſe bills, which were ſo to be delivered; and for this pur- 
poſe, the Greenock Bank impreſſed funds into his hands ſufficient, 
and more than-ſufficient for anſwering that and every other pur- 
pale of his. agency, and. with. theſe funds it was his buſineſs to 
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purchafe or procure the bills at one day's date, which he had un- 
dertaken to do on certain terms. | 

Mr Dunlop himſelf was a dealer in bills, and by his connections 
with Edinburgh, and in particular his being in uſe to purchaſe 
London bills at Glaſgow for his friends in Edinburgh, had a great 
command of Edinburgh money. It was natural, therefore, for the 

SGreenock Bank to agree with him for the bills which they wanted 
on Edinburgh, either to pay their exchanges at Glaſgow, or for 
their remittances to Sir William Forbes and Company, and he ac- 
cordingly undertook to furniſh them upon an allowance of four 
days; that is a bill on Edinburgh at one day's date, which by the 
days of grace 1s not payable till four days after, was ſtated as pre- 
ſent caſh in Mr Dunlop's account with the Bank; and bore inte- 
reſt accordingly from the day it was furniſhed, whereby he gain- 
ed four days intereſt, the amount not being brought ro his debit by 
his correſpondent there till four days after. And this allowance 
on the Edinburgh bills formed a conſiderable part of the benefit 
which Mr Dunlop had by his agency. | 

He might have purchaſed the bills on Edinburgh delivered in 
payment of the balances of exchanges, if he had thought proper, 
from any third party; but generally, as being more convenient for 
him, he gave draughts on his own private account with Sir William 
Forbes and Company. 

And here it is to be obſerved, that the Greenock Bank had 
an account with Sir William Forbes and Company, who were 
their agents in Edinburgh, while Mr Dunlop, as an individual, 
had alſo a private account of his own with the ſame Houle. 
But Mr Dunlop had no power to draw upon the Bank's ac- 
count with Sir William Forbes avd Company, nor would a 
bill drawn by him to be placed to the Company's account, 
have been honoured, unleſs upon a letter from the Bank's ca- 
ſhier at Greenock, authoriſing Sir William Forbes and Compa- 
ny to place it to the debit of the Bank's account. The laſt time 
that Mr Dunlop aſked and obtained liberty to make a draught of 
this kind was in 1788, and in May 1789, when he aſked leave to 
make one draught upon the Company's account, it was refuſed. 
His giving the bills for the balances of the exchanges upon his 
own private account, not upon the Bank's account with Sir Wil- 
liam Forbes and Company, ſhewed two things to the caſhiers of 
the Royal Bank: 1/, That the Greenock Bank did not even 
truſt him with the power of drawing upon their account with Sir 


William Forbes and Company; and, 2dly, That he provided me 
ills 
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bills in conſideration of funds with which he was ſupplied by the 
Bank for the purpoſe, and upon ſome agreement between them 
and him in his individual capacity of agent. 

Mr Dunlop tranſacted ſome other buſineſs alſo for the 
Bank, as their agent at Glaſgow; but the whole was conducted 
with very limited powers, and in particular, without any power 
to bind the Bank in any caſe. 

The reſpondents will here beg leave to tranſcribe from their 
information, p. 3, 4, and 5. the account which they then gave of 
the nature of Mr Dunlop's agency and powers, and which they 
do ſay is a full and correct one, and which, at this moment, ſtands 
uncontradicted by the leaſt veſtige of evidence. 

* In 


limited capacity than the agents which Banks or Banking 
Companies are in uſe to appoint in different places. He never 
received depoſits of money upon promiſſory notes, nor had he 
his note to the extent of L. 20. He had no power to draw on 
Edinburgh and London; and on occaſions when he found it 
convenient to draw upon the Bank's account with Sir William 
Forbes and Company, their agents at Edinburgh, it was neceſ- 
ſary to apply for ſpecial leave, We. 

* He never gave any caſh-accounts or credits as agent for the 
Greenock Bank, and he but very rarely diſcounted bills for the 
Bank's account, though this is the moſt common buſineſs of a 
Bank agent. The purſuers have talked much of the immenſe 
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which they pretend had been diſcounted by Mr Dunlop for the 
* Greenock Bank, and which, it was ſaid, inferred extenſive 
powers of agency. The defenders have been at pains to examine 
their books ſo far back as July 1791, their books being annually 
balanced on the firſt Tueſday of July; and they find, that 
from the 6th July 1791 till Mr Dunlop's failure, he did not diſ- 
count a ſingle bill for the Bank, payable in Edinburgh; and 
from the ſame 6th July 1791 to the failure, he purchaſed for 
the Bank only 12 bills, payable in London; and from the 6th 
July 1791 to the 11th December 1792, he did not diſcount for 
the Bank a fingle bill payable in Glaſgow, or in any other part 
of Scotland; and after the 11th December 1792, be diſcounted, 
on behalf of the Bank, only a "_ few bills payable in Glaſ- 


gow, 
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Greenock 


place of having more extenſive powers than the agents Inf. for De- 
uſually employed by Banks, he, in fat, ated in a much more fenders, p. 4- 


any power to do ſo; and he could not have bound the Bank by 


the accounts which the Bank kept with their correſpondents in * 


amount of bills payable in Glaſgow, Edinburgh, and London, 
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© gow, Port- Glaſgow, and Greenock, not amounting in whole to 
L. 3000 or L. 4000; all of which bills were immediately for- 
* warded to the Bank at Greenock. 

Mr Dunlop's agency was confined to the following particu- 
lars; making weekly exchanges of the Greenock Bank notes 
with the Banks in Glaſgow, and with the branch of the Royal 
Bank there; purchaſing bills on Edinburgh, to be remitted to 
Sir William Forbes and Company, to anſwer the payments 
which that Company, as the Greenock Bank's agents at Edin- 
burgh, had occaſion to make; and, in fine, receiving payment 
of bills payable in Glaſgow, which had been diſcounted with 
the Greenock Bank, thoſe bills being tranſmitted to him from 
Greenock when the term of payment approached, that payments 
might be received when they fell due; and the money thus re- 
ceived went to increaſe the funds in his hands for anſwering the 
payments which he had to make on account of the Bank. 

* In ſhort, the nature of Mr Dunlop's agency was ſuch, that as 
he had no occaſion, ſo he never was veſled with any powers whatever 
to bind the Bank in còligations of any kind to the ſmalleſt extent. 
His buſineſs conſiſted either. in receiving money for the Bank, 
or applying the ready money funds, which were impreſſed into 
his hands for the different purpoſes for which he was entruſted 
with them, vix. procuring bills on Edinburgh at one day's date, 
to be given in payment of the differences upon the exchanges of 
notes, purchaſing bills to be remitted to Sir William Forbes and 
Company, and ſometimes, though but rarely, purchaſing bills in 
the way of diſcount, 

* And the Bank always took care to ſupply Mr Dunlop with 
very ample funds for theſe purpoſes; and indeed, as things have 
turned out, they have now reaſon to regret, that they ſupplied 
him rather too liberally, and kept his hands rather too full : 
the conſequence of which has been, that at the time of his 
failure there remained many thouſand pounds of the Bank's 
money in his hands, for which the defenders now ſtand credi- 
tors upon his bankrupt-eſtate.” 

The petitioners talk much of Mr Dunlop's extenſive powers of 
agency, and both petitions, particularly the additional one, 
abound with erroneous aſſertions and miſrepreſentations upon 
this ſubject. The reſpondents therefore muſt here take the li- 
berty to examine what the petitioners have alleged with regard 
to the powers of Mr Dunlop, as agent for the Greenock Bank, 
and to correct their miſrepreſentations upon that head. 

| And 
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And, firft, The reſpondents. ſay, that, let the powers of Mr 
Dunlop in other reſpects have been what they may, it is of no 
tort of conſequence in the preſent queſtion. If he had no 
powers to bind the Bank by this, tranſaction, and for this caſh- 
account, all other powers that he may have had are totally fo- 
reign to the matter at iſſue, and the petitioners themſelves can- 
not ſhow, and do ſcarcely allege, that Mr Dunlop had any 
powers authoriſing him to enter into ſuch a tranſaction. Every 
thing therefore that they ſay with regard to the extent of his 
powers in other matters, ſerves only to perplex the cauſe by a 
very uſeleſs diſcuſſion. 

In the next place, The reſpondents muſt take the liberty to 
obſerve, that the petitioners are guilty of a very direct miſre- 
preſentation, when they aſſert, that by the proof taken ſince the 
lat interlocutor was pronounced, they have eſtabliſhed Mr Dun- 
lop's powers as agent to have been much more extenſive than the 
reſpondents admitted them to be. This, however, is averred 
very confidently in various places of the additional petition, and 
particularly on p. 13. where the petitioners tell your Lordſhips, 
that with regard to Mr Dunlop's powers and his management at 
Glaſgow, © the defenders thought proper to diſpute almoſt every 
* thing that was advanced, andthe purſuers had therefore no al- 
ternative but reſorting to a proof, which might have been 
ſpared, had the defenders admitted the one half of what from 
thence is made out.“ And then they go on to ſay, © That to 
lay before the Court the whole of the evidence to eſtabliſh the 
extent and multiplicity of Mr Dunlop's tranſactions on behalf 
of the Company, and the unbounded truſt and confidence 
which he poſſeſſed, and which theſe tranſactions announced to 
all the world, would be to cover the Bench with volumes,“ but 
that a few ſpecimens may be ſufficient, © in order to refute the 
* defenders averments regarding a limited agency.' 

In anſwer to this, the reſpondents beg leave to refer to the paſ- 
tage juſt now quoted from their information, where your Lord- 
ihips ſee their averments preciſely as they were made before the 
late proof; and they again beg leave to ſay, that it exhibits a fair 
and exact account of Mr Dunlop's agency; and they do, with 
confidence, maintain, that the petitioners have proved nothing 
beyond what is there admitted, and challenge them to point out 
a /ingle inſtance where Mr Dunlop ever bound, or attempted to 
bind the Greenock Bank by any obligation granted by him to the 
value of twenty ſhillings. Ws, 
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Upon examining all that the petitioners have ſaid, it will ap- 
pear, that they have not been able to point out the leaſt veſtige 
of Mr Dunlop having exerciſed any other powers than thoſe a- 
boye ſpecified ; and in place of there being any evidence of his 
having exerciſed extraordinary powers, it is in proof, that Mr 
Alexander Warrand, who has been agent for the Bank at Glaſgow 
ſince Mr Dunlop's failure, has preciſely the ſame powers, and 
does all the buſineſs which Mr Dunlop was employed to do, ex- 
cepting that the Bank make their remittances to Sir William For- 
bes and Company themſelves, having now little occafion for Edin- 
burgh money, inſomuch that they often ſend bills on Edinburgh, 
which they receive in the courſe of buſineſs, to be diſpoſed of 
by Mr Warrand at Glaſgow. In the branch of purchaſing and 
diſcounting bills, where there is the greateſt exerciſe of diicre- 
tionary powers, he appears to have done more buſineſs for the 
Bank than Mr Dunlop did, beſides ſelling London bills for them 
to no ſmall amount. | 


Proof, p. 25. H. Mr Warrand depones, That fince his appointment as agent 


— Þ 26. B. 
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for the defenders at Glaſgow in the month of April 1793, he 
© has been in uſe to receive payment of the bills and orders due 
* to them in Glaſgow : That he has alſo been in uſe to purchaſe 
bills on London on account of the defenders ;' and that for the 
year 1794, theſe purchaſes amounted to L. 30,759: 2:4: That 
* he has diſcounted bills payable in Glaſgow and Greenock to a 
* conſiderable amount, and he has often made theſe diſcounts at 
* ſach times as he judged it for the intereſt of the Bank:“ That 
he conſidered himſelf to have a diſcretionary power to do ſo: 
That he paid for theſe bills partly in Greenock notes, when he 
* conlidered they were to go into circulation, and by far the 
« greateſt part in notes of other Banks, to prevent Greenock 
notes being paid into other Banks: That he pays ſums of mo- 
ney in Glaſgow for the Greenock Bank when ordered by their 
caſhier; and that he is in uſe to fell ſhort dated London bills on 
account of the Greenock Bank, and in the year 1794 fold of ſuck 
bills to the amount of L. 24,200: That he draws on the Bank's 
account with Sir William Forbes and Company for the balances 
of the exchanges of notes made by him in Glaſgow, expreſſing 


in the draught to place the amount to the debit of the Greenock 


Bank ; and that he never had power to draw on any other perſon 
on account of the Bank. And depones, That he never had any 
* power to grant promiſſory notes.or horrow money on account 
of the Greenock Bank.“ | | 

| And 
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And with regard to the notes received in the exchanges, he 

depones, that ſome of them he has at times retained himſelf, Proof, p. 27. B. 

« at other times paid away part of them on account of the Bank, 

and tranſmitted the remainder of theſe retired notes to the. 

Bank at Greenock.“ And being required by the purſuers, to 

produce an excerpt from his book of the entries relative to 

theſe exchanges, ſo as * to ſhow the ſums tranſmitted to Green- Proof, p. 27. H. 

* ock, and thoſe retained? the witneſs, in anſwer to the foregoing. 

« queſtion, depones.and exhibits an excerpt taken from his book. 

* of jottings of the exchanges made by him as agent for the. 

Greenock Bank, and the branch of the Royal Bank, and other 

banks at Glaſgow, in the aggregate at the dates ſpecified in the 

* ſaid excerpt; which excerpt ſhows the ſums retained by the de- 

* ponent, marked * paid away,” and the balances of the ſums of 

Greenock notes remitted by the deponent to the defenders. 

* at Greenock.“ And depones, * That he was not in uſe for — p. 28. B. 

' ſome time after the commencement of his agency to preſerve * 

* jottings of theſe exchanges, but he has taken ſuch jottings for 

this conſiderable time bypaſt; and from theſe the foreſaid ex- 

* cerpt is made up.” A copy of this excerpt is annexed; it be- App. No, 15. 

zins 27th Auguſt 1793, and ends 6th February 1795, being a 

period of near a year and a half; during which, Mr Warrand ap- 

pears to have paid away out of the notes thus received in ex- 

changes, a very conſiderable ſum ; and very often what he fo cir- 

culated or paid away, was a large proportion of the whole ſum 

received. Thus, on the 25th of July 1794, he receives L. 605, wo 
12s. and pays away L. 424, 4s. On the 26th of September, 

he receives L. 967, 12s, and pays away L. 594, 4s. On the 

11th of November, he receives L. 1639, 12 8s. and pays away 

L. 788, 148.; and in various other inſtances large proportions. 

And Mr Warrand depones, That the ſums appearing to be re- Proof, p. 28. D. 

* tained by the ſaid excerpt, were employed by the deponent, ei- | | 
ther for his own purpoſes, or for diſcounting bills, or otherwile. 
* diſtributing the Company's notes, as he judged for the intereſt of | 
his conſtituents; but, to the beſt of his recollection, he. never 
vas inſtructed by them to retain and appropriate any of theſe 
* ſums for particular purpoſes: That he does not recollect whe- 
ther he had or had not liberty to retain and apply the foreſaid 
* ſums, or any part of them, for his own uſe ; but he conceived he 
had a right to do it, as he held in his hands very. conſiderable 
* ſums of the Greenock Bank, which, with thoſe retained, he con- 
* ſidered himſelf authoriſed to employ when occaſions required for 
their benefit,” 
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The differences which the petitioners attempt to point out be- 
tween the management during Mr Warrand's agency, and the 
management during Mr Dunlop's, do not imply the ſmalleſt dif- 
ference in their powers. Firſt, it is ſaid, that the weekly exchanges 
are not in the proportion of 100 to 1000. Bur ſurely this does 
not import any difference in the powers of the agent who makes 
the exchanges ; and, in fact, the diminution of the exchanges ſince 
ſpring 1793, ariſes entirely from the Greenock Bank, for various 
reaſons, having found it expedient to contract their buſineſs and 
circulation ſince that period, as many other banks have done, 
And accordingly, their exchanges made at Edinburgh by Sir Wil- 
liam Forbes and Company, who have been agents all along, have 
diminiſhed in the very ſame proportion as thoſe at Glaſgow, where 
there has been a change of agents, as will appear from the ac- 
count of the Edinburgh exchanges, from. 22d February 1792 to 
22d March 1793, No. 10. of the appendix, contraſted with 
Nos. 11. and 12. ſhowing the extent of the exchanges at Edin- 
burgh, from 22d March to 24th September 1793, and from 6th 
January to 29th December 1794. 

That Mr Warrand does not retain out of the exchanges and 
circulate notes to ſuch an amount as Mr Dunlop, ariſes partly 
from the diminution of their buſineſs and circulation in general, 
and partly from Mr Warrand having much leſs opportunity than 
Mr Dunlop had to circulate the notes, and indeed few perſons 
can have ſuch opportunities as Mr Dunlop had, from his concern 
in various collieries and other very extenſive dealings, beſides his 
connection and influence with others, both Companies and indi- 
viduals. Mr Warrand allo, as appears from his depoſition, is care- 
ful not to pay away Greenock notes, when there. is a proſpect of 
their going quickly into another Bank, whereas Mr Dunlop ap- 
pears to have paid but little attention to that circumſtance ;z nor 
indeed is any bank or bank-agent bound to attend to it, unleſs in 
ſo far as they find it convenient. | 

The only other difference mentioned is, that Mr Warrand was 
not employed to procure bills on Edinburgh, and remit them to 
Sir William Forbes and Company, as Mr Dunlop was, or at leaſt 
to a much leſs extent. The plain reaſon of this is, that the Bank 
now ſupply their Edinburgh correſpondents themſelves, and do 
not ſtand in need of ſo much Edinburgh money. But if they had 
occaſion to purchaſe more Edinburgh bills in Glaſgow, they would 
of courſe employ Mr Warrand to do it. The allegation of 5 

| Dunlop 


3 


Dunlop diſcounting more than Mr Warrand, has already been 
ſhown to be the reverſe of the fact. \ 
In place therefore of there being any contraſt, as the petition- 
ers pretend, betwixt the two agencies of Mr Warrand and Mr 
Dunlop, there is in reality a perfect ſimilarity with reſpect to 
their powers and duties; and the petitioners might juſt as well 
zive a caſh-account to Mr Warrand on the credit of the Greenock x 
Bank, without their knowledge, as to Mr Dunlop. 
The attempt which the petitioners make to repreſent Mr Dun- Add. Pet. p. 17. 
lop as the acting partner at Glaſgow, in the ſame manner as Mr to p. 20. 
Gammell is the acting partner at Greenock, being in direct contra- 
diction to every circumſtance of the caſe, as well as to the terms 
of the contract, requires no ſerious anſwer : It is of a piece with 
their terming the caſhier of the Bank Mr Gammell's clerk, and put- 
ting him on a footing with a clerk of Mr Dunlop's, with whom the 
reſpondents never had the ſmalleſt connection. Nor can any thing 
be more foreign to the purpoſe than the quotations from the letters 
about the remittances to be made to Edinburgh; for the remit- 
tances wanted of bills purchaſed in Glaſgow, being only to ſupply 
what the direct remittances from Greenock fell ſhort in keeping | 
the Bank's account with their correſpondent at Edinburgh full, 1 
it would have been neceſſary to write in the very ſame terms to | 
any perſon whatever, who was employed in ſuch an agency at 
Glaſgow, in order to inform him how much was needed and ought 
to be procured from time to time, 
And as to the other two partners, Mr Macdowall and Mr Hou- 
ſtoun, being only ſleeping partners, as the petitioners allege, the 
fact is, and from that very ſame ſeries of letters from Mr Gam- 
mell to Mr Dunlop, to which the petitioners refer, and of which 
they have had an unlimited inſpection and peruſal, it appears, 
that theſe two other partners, as well as Mr Dunlop, were con 
ſulted in every ſtep that was in any degree out of the common 
routine of buſineſs, or at leaſt Mr Dunlop was defired to commu- 
nicate to them at Glaſgow, and return their opinion as well as his 
own; and by his anſwers he ſtated that he had done ſo, This 
was not only the caſe with regard to the inveſtment of Bank mo- 
ney in the purchaſe of ſtock at London, and the tranſaction with 112 
Mr Wright, which the petitioners admit, but there was not ſo | 
much as a caſh-account ever given to the ſmalleſt extent, without 
deſiring in this way the opinion and approbation of all the part- 
ners, as undeniably appears from various paſſages in ſaid letters 
from Mr Gammell to Mr Dunlop. 
Wis It 
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It is farther ſaid, that when Mr Gammell went to London in the 
year 1792, it diſtinaly appears, that the eſtabliſhment. both at 
* Greenock and at Glaſgow, devolved ſolely to his, Dunlop's, 
charge. Mr Caldwell, the clerk or caſhier at Greenock, writes 
* him thus, Oc. and in the whole of Mr Caldwell's correſpon- 
dence at that period, to all of which the petitioners have had ac- 
ceſs, a ſingle inſtance being found where he adviſed with 
Mr Dunlop as to the ſafety. of diſcounting two bills, about which 
he was himſelf doubtful, it is inferred, that this. © is deciſive that 
* he took no ſtep out of the general routine of buſineſs, without 
gat firſt conſulting and having the ſanction of Mr Dunlop,” though 
the inference, ſince there is but a ſingle inſtance, ought to have 
been directly contrary. 

The reſpondents ſhall ſay nothing of the miſrepreſentation 
in talking of the eſtabliſhment at Glaſgow,* when there was 
no ſuch thing; and ſuppoſing Mr Dunlop had undertaken the 
direction of the Bank at Greenock, during Mr Gammell's ab- 


' ſence at London, it ſurely would have been nothing at all 
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to the purpoſe. It was what any partner might have been 
deſired to do on ſuch an occaſion. But the fact happens to be 
directly otherwiſe ; for there was no direction committed ei- 
ther to Mr Dunlop, or to any other of the partners. in particular, 
during Mr Gammell's abſence ; but the management of the Bank 
was left to Mr Caldwell, the caſhier of the Bank himſelf, under 
the direction of a ſet of very ſpecial inſtructions, drawn up and 
figned by all the four partners of the Bank. A copy of theſe in- 
ſtructions, which. are dated 17th January 1792, are hereto an- 
nexed. What is there ſaid of Mr Dunlop relates to his buſineſs 
as agent at Glaſgow; and the letters from Mr Caldwell, which 
the petitioners quote, about remittances to Edinburgh, are of the 
ſame nature with thoſe which Mr Gammell, when at home, wrote 
himſelf upon that ſubject ; and they are in fact directions to Mr 
Dunlop, informing what it was incumbent on him as agent to 
provide, and not directions from him. 

It has been ſaid, that the mode of managing the exchanges, and 
particularly the liberty allowed to Mr Dunlop of keeping aud cir- 
culating part of the Greenock notes which he received, implied 
a very exuberant truſt and confidence ; and it is alleged, that as 
the reſpondents had no check upon him, with regard to the amount 
of the notes received or kept, he had it in his power, by conceal. 
* ing part of what he received, to have accumulated a very large 
* ſum of Greenock notes in his hands, without the knowledge of 

| | the 
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* the defenders;' or, as it is expreſſed in another place, * it af - Pet. p. 30. 
forded Mr Dunlop an opportunity of accumulating a concealed 

fund of their property.” And in the additional petition, it is 

ſtared, that © by the notes he had almoſt the daily receipts of at Add. Pet. p. 61. 
* Glaſgow,” he might have increaſed the balance againſt him, due 

to the Company, even to the extent of L. 50,000, if he had 

chuſed it; and the petitioners are thereupon pleaſed to obſerve, 

that this conſideration ſeems to ſum up the meaſure of candour 

© and fairneſs on which the whole defence is founded, that the 

* purſuers had opened a door for Mr Dunlop betraying and de- 

* ceiving the Company.” 

With regard to Mr Dunlop's circulating and paying away , | 
the Greenock notes, it is no more than what the moſt common 
bank-agent does, and what indeed any friend of a bank will do; o 
and his taking part of the notes received in exchanges for that | 
purpoſe, makes no difference. Mr Warrand, the agent who ſu /. ..- | -  // 
ceeded him, as has been ſeen, did and does the ſame thing. Sir | 
William Forbes and Company, the agents at Edinburgh, iſſuing 
notes of their own, could not be expected to circulate the Green- RE 
ock notes, but they were in uſe to do what was much the ſame ; A 
for they delivered large ſums of the Greenock notes which they 
received upon the exchanges made with the Banks of Edinburgh, 
to a confidential friend of the Greenock Bank reſiding in Edin- 
burgh, to be forwarded to the agents employed by the Greenock 
Bank in country towns, to be circulated by them in diſcounting bills , 
which they tranſmitted to the Bank, and it was only the remain- 
der of the exchanged notes not thus diſpoſed of, that were ſent 
by Sir William Forbes and Company to Greenock. 

Mr Dunlop received no Greenock notes but thoſe which he 
got .upon the exchanges, for they never were ſent him from 
Greenock as funds, as the petitioners in ſome places ſuppoſe ; | 
and as to the notes which he received in exchanges, there can- / 
not be a more complete miſtake or miſrepreſentation than all that 
is ſaid about his power of concealing part of them, and there- 
by accumulating a fund of the Bank's property in his own hands, 
without their knowledge. He could not poſſibly in this way 
conceal or accumulate a fingle ſixpence of their property. 
The Greenock Bank, like the Royal Bank, and every other 
Bank, iſſue no notes, without receiving value for them; and 
it is a matter of indifference to them in whoſe hands they 
are till they are returned to the Bank for payment. If a- 
ny perſon ſhould take it into his head to collect a quanti- 
ty of Greenock notes, and to keep them by him, it would 
be very ridiculous to ſay that he was thereby accumulating a _ 
ceale 
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cealed fund of the Bank's property. The Bank would be much 
obliged to any perſon who would do ſo; and in the ſame way, if 
any perſon ſhould go to another Bank, and take up a quantity of 
Greenock notes, with value of his own, and either keep them 
or uſe them in his buſineſs, he might ſerve the Bank, but he cer- 
tainly never could hurt them by fo doing. Mr Dunlop received 
no notes upon the exchanges, without giving the full value to the 
Royal Bank, or other Banks, who held them; and whatever part 
of theſe notes Mr Dunlop might keep and circulate, he could not 
gain, nor the Bank loſe, by it. He never could debit the Bank 
with more than he actually accounted for. He could have no 
other funds of theirs in his hands, but what they themſelves fur- 
niſhed him with, nor could the balance againſt him ever be great- 
er than appeared upon the face of his account-current, which 
-\ was regularly tranſmitted and ſettled with the Bank once every 
month. | 
Original pe- The petitioners ſay in their original petition, that the at- 
tition, p. 6. * tempt, therefore, to repreſent Mr Dunlop as on the ſame foot- 
ing with thoſe agents at Edinburgh for country banks, who 
have no function, except to take up periodically, and return 
the notes of their conſtituents, which is the condition of the 
Banks of Edinburgh taking them in payments, is extremely 
improper, and even reprehenſible. His real ſituation was much 
liker that of the agents of the Bank of Scotland, eſtabliſhed in 
the provincial towns, who tranſact buſineſs, and even borrow 
money every day on loan at 4 per cent. on the credit of the 
* Bank, to an immenſe extent.” | 
But, with all the exaggeration and miſtatement in the addi- 
tional petition, the petitioners have not thought proper to re- 
peat, or atteinpt to ſupport, this laſt allegation, being ſenſible, 
that after all their inveſtigation, it is impoſlible to give any co- 
lour to it, or even to pretend that there is the leaf appearance 
that Mr Dunlop could borrow a fixpence on the credit of the 
Greenock Bank, But if it could have been ſaid with truth, that 
he had the ſame powers with thoſe agents of the Bank of Scot- 
land, whom the petitioners {peak of, what could be inferred from 
it? The petitioners will not pretend to ſay, that ſuch agents do 
or can take caſh-accounts, and bind their employers, the Bank 
of Scotland, for the money drawn upon them. Such a doctrine 
would be a very alarming one indeed to the Bank of Scot- 
land. 
N Defenders In ſhort, what the reſpondents ſtated at firſt remains incon- 
information, troyertible ſtill, that Mr Dunlop never was veſted with any 
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powers to bind the Bank in obligations of any kind, or to the 
* ſmalleſt extent, and his buſineſs conſiſted ſolely, either in re- 
* ceiving money for the Bank, or applying the ready money 
* funds, which were impreſſed into his hands for the different 
* purpoſes with which he was entruſted with them.“ And after 
the obſervations that have been made, the reſpondents leave it to 
your Lordſhips to judge if the petitioners could be ſerious when 
they ſay in their additional petition, * that they leave this branch of Addit. Pet. p. 23. 
the defence (the want of powers in Mr Dunlop), truſting that 
the fact of Mr Dunlop's limited powers has been completely 
* diſproved.” A more groundleſs aſſertion could not well be 


made. 


An agreement for a weekly exchange of notes, and paying the Plan ſettled by agree - 
balances, by drawing bills on Edinburgh at one day's date, ha- cv gone yo 3 
ving been ſettled by the Greenock Bank with the branch of the ly July 27 — — 2 
Royal Bank at Glaſgow, as above mentioned, in July 1785, by ſmall variation of ex- 
miſſive letters exchanged between the caſhiers of the two Banks, changing twice inſtead | 
the ſame mode was alſo adopted in their exchanges with the — — 
other Glaſgow Banks, who themſelves alſo exchanged with the when 2 Banks at 
Royal Bank; and this method of giving bills on Edinburgh at Glaſgow agreed to ſame | 
one day's date for the balances, is adhered to by the Greenock change. | 


Bank at this day in their exchanges at Glaſgow, both with the 


Royal Bank branch, and the other Banks there. The Greenock 


Bank and Glaſgow Banks allo exchanged at Edinburgh once a- 
week with the Royal Bank and other Banks there; and in ma- 0 
naging the Edinburgh exchanges, Sir William Forbes and Com- | 
pany acted as agents for the Greenock Bank. ; 
| The exchanges were made weekly by all the Banks, both in 
Edinburgh and Glaſgow, till the year 1789. In that year, the 
Royal Bank propoſed that the exchanges at Edinburgh ſhould be 
made twice «-week ; but after treating for ſome time upon this 
ſubject, the Glaſgow Banks ultimately refuſed te agree to it, and 
do at this day exchange but once a-week at Edinburgh, But the 
Greenock Bank were prevailed with to agree to exchange twice / 24.4 
in Edinburgh, and gave imſtruftions accordingly to Sir William „ 
Forbes and Company, their agents there. It was not without 
tome difficulty that the Greenock Bank conſented to this propo- =” © 
ſal; but they were ſoothed into it by very flattering profeflions - ' / 
of great regard on the part of the Royal Bank; and a belief, 
that it would be eſteemed as a mark of friendſhip, the more a- 
greeable as they were thwarted in this matter by the other 


Banks. 
or 


May 19. 1789. 
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Of this date, Mr Dunlop writes to Mr Gammell, as follows: 
Dear Sir, Since I wrote you to- day, a friend has communica- 
ted to me a converſation he had had, which he underſtood to be 
the ſentiments of the directors of the Royal Bank at Edinburgh, 
who had expreſſed their regard for the Greenock Bank, and the 
partners of it, and their ſorrow that the Bank ſeemed diſpoſed to 
adopt the ſame meaſures with reſpect to them as the Glaſgow 
Banks had done: That the only reaſon they had propoſed to 
exchange two days a- week was, becauſe they could not over- 
take it in one, and that as they wiſhed to live on the beſt terms 
with the Greenock Bank, it would be very pleaſing to them if 
they would agree to the meaſure. I have reaſon to think that 
this was told with an intention that I ſhould communicate to 
you.“ &c. ä 
It will be remarked that the Royal Bank, and their caſhiers in 
Glaſgow, then well underſtood how neceſſary it was to have the 
conſent of the Bank itſelf to any alteration, and the alteration at 
Edinburgh accordingly was not made till the Greenock Bank autho- 
riſed Sir William Forbes and Co. their agents there, to comply. 
The conſent to exchange twice a-week in Edinburgh, was im- 


- mediately followed by another application for exchanging twice 


— 22.— 


— 23.— 


a-week in Glaſgow ; the Glaſgow Banks, though they had refu- 
ſed to exchange twice a-week in Edinburgh, having agreed to 
exchange twice a-week in Glaſgow, which gave the Royal Bank 
a handle for deſiring that the Greenock Bank ſhould do the ſame. 
Mr Scott Moncrieff, of this date, writes thus to Mr Simpſon : 
I called on James Dunlop laſt night, and was glad to find the Green- 
© ock Bank had agreed. I told him the exchange behoved to: be 
© twice a-week here alſo, for we could not give bills on Edinburgh 
and London for his notes, and keep them eight days: That 
the Paiſley Company had agreed to this: He promiſed to write 
Gammell, and let me know before next Friday, and I ſuppoſe 
that will alſo be agreed to. We have a great ſum of their 
notes; but as he had not heard any thing of exchanging twice 
a-week here, I would not preſs his doing it to-day.” 
Mr Dunlop the next day wrote to Mr Gammell, informing him 
of the application, thus: * Mr Scott Moncrieff called on me 
* yeſterday, and expreſſed his fatisfaftion, and that of the Royal 
Bank, that we had agreed to their propoſal ; he ſaid that they 
© now exchanged bere with the Banks twice a-week, and inſiſted 
upon their balances being paid by bills on Edinburgh at fight : 
That although we were not bound to exchange bere at all, yet the 
© Royal Bank would be obliged to us, if we would agree to exchange 
here twice a-week alſo, and that the balances ſhould continue to 


© be 
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be paid in the ſame way as at preſent. I told Mr Scott that I 
© never took any lep in the buſineſs of the Greenock Bank witbout con- 
/ulting you 5 but that I ſhould write you, and let him know as 
ſoon as I had your anſwer; but before I did fo, however, I told 
him I wiſhed to aſk him one queſtion, Whether in caſe this re- 
queſt was agreed to, it was to be underſtood to be final, and 
that no further innovation was intended? He aſſured me in the 


moſt poſitive manner that it was, and at the ſame time ſaid, ' 


that the chief reaſon of their wiſhing to exchange twice a-week 
was the multiplicity of notes they got, which they knew no- 


added, that if they had been as well ſatisfied of them all as about 
ours, they would not be anxious about the matter; but they did not 
ſee how they could aſk one to change twice a-week, without 
aſking all. Fe ſaid he had been in Edinburgh two or three 
days ago, and was deſired to aſſure us, that the directors of the 
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Royal Bank wiſhed to live with the Greenock Bank on the moſt - 


friendly terms. It does not occur to me, that changing twice 

a-week here will make any material difference to us, eſpecially 
* ſince we have agreed to do it in Edinburgh,” &c. 

Mr Gammell, however, was not ſatisfied, and he returned an 
anſwer, of this date, refuſing to agree to the exchange twice 


thing of, (a grievance which loudly called for redreſs), and he 
c 


a-week in Glaſgow, thus: I received your letter, dated the 234 


current, adviſing of the propoſal made by Mr Scott Moncrieff 
* for changing our notes twice a-week in Glaſgow, which appears 
to me in ſuch a light, as being very unreaſonable, and which 
* ſhould not be complied with, eſpecially conſidering what Mr 
Moncrieff ſays of their being ſo well ſatisfied of the ſolidity of 

the Greenock Bank, and by holding their notes, they are ſen- 
* {ible that they run no riſk. With other notes, it may make it 
* neceſſary to change them oftener than once a-week.” 


May 25. 1789. 


= 


In conſequence of this, as appears from a letter of Mr Scott Exhib. p. 27. 
Moncrieff, of this date, Mr Dunlop called upon him, and inform- May 27. 1789. 


ed him that the propoſal of exchanging twice a-week at Glaſ- 


gow would not be agreed to; but two days after, Mr Scott Mon- 
crieff writes Mr Simpſon thus : * Juſt now Mr James Dunlop has 
been with me, and brought with bim bis friend Mr Gammell. I juſt 
read to them what you write on their buſineſs ; they ſeemed to 
admit the force of what you ſay, and expreſſed the ſtrongeſt de- 
* fire of being on the beſt footing with us, &c. and they promiſed 
* ſome time in June to come to a final arrangement, which they 
* had no doubt would be to your Me: : 

. In 


May 29.— 


Exhib. p. 6. 
and 8. 

July . 1789. 
N 


July 2.— 


July 3.— 
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In the end of June, Mr Dunlop having come down to Green. 
ock, this and other matters were talked over, and Mr Gammell 
agreed to the exchange twice a-week, on Tueſdays and Saturdays, 
as the Royal Bank deſired. Accordingly, upon Mr Dunlop's re- 
turn to Glaſgow, he immediately communicated this to Mr Scott 
Moncrieff, who thereupon writes Mr Simpſon : * By the by, James 
* Dunlop called to ſay, Gammell will exchange with us twice a-week ;} 
and Mr Dunlop next day writes Mr Gammell : * I have ſettled 
* with the Royal Bank, that we ſhall exchange with them every 
Saturday morning, which I expect to manage fo, that it ſhall 
make no alteration in the operations of the Greenock Bank, but 
© ſhall come all under the Tueſday's exchange with me. On con- 
* {idering the matter, I thought it better to make the communi- 
* cation to Mr Scott by word of mouth than by letter, which 
keeps us perfectly open in caſe of any future change in their 
* arrangements,” &c. . 

To which Mr Gammell replied, * I am pleaſed that you have 
informed Mr Scott Moncrieff that you are to exchange with him 
twice a-week, and the method you propoſe, I think, will be at- 
© tended with no loſs to the Bank, at the ſame time it pleaſes 
* them,” &c. | | 

This alteration of exchanging twice in place of once a-week at 
Glaſgow, was in itſelf of no great moment, and in fact it made 


no pecuniary difference to the Bank at all; for Mr Dunlop, who 


was defirous to gratify the Royal Bank, had promiſed, in order to 
induce Mr Gammell the more readily to agree, that he would 
take the Saturday's exchanges upon himſelf, (as hinted in his let- 
ter juſt now quoted), and not bring them to account with the 


Bank, as he ſaid he could eaſily diſpoſe of all the notes that might 


be received as ſurpluſes for that day's exchange, and accordingly 
he ſtill continued to bring the exchanges with the Royal Bank to 


His account-current, as agent, only weekly on Tueſdays as be- 


tore. ; 

But ſlight as this alteration was, it was clearly underſtood on 
all hands, that it could not be made without authority of Mr 
Gammell, the acting partner of the Greenock Banking Company; 
and the correſpondence juſt now quoted ſhows, that the Royal 
Bank and their caſhier were fully appriſed of this, and that it was 
accordingly made with the knowledge and conſent of the Green- 
ock Bank, and not otherwiſe. Mr Dunlop, when applied to, ſays 
he could do nothing of himſelf, but © promiſes to write Mr Gam- 
* mell.” Mr Gammell at firſt declines, upon which Mr Dunlop 

informs 
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informs Mr Scott Moncrieff, that the Greenock Bank would not 
agree; Mr Gammell is then brought to a perſonal interview with 
Mr Scott Moncrieff, and after talking over the matter, takes fur- 
ther time to conſider. He at laſt ſignifies his conſent, by which, 
and which only, the matter was ſettled, and Mr Scott Moncrieff 
then writes to Mr Simpſon, that james Dunlop called to ſay 
* Gammell would exchange twice a-week.” 

It has been obſerved, that Mr Scott Moncrieff was after all 
only verbally informed, that Mr Gammell or the Greenock Bank 
conſented, but that he received no writing to inſtruct their having 
authoriſed the exchange twice a-week. This, however, is plainly 
a circumſtance of no ſignificance. It does not affect the only 


thing that is here material, viz. the evidence of their expreſs au- 


thority being known and acknowledged to be neceſſary for the 
ſmalleſt alteration. It will not follow, that becauſe a party con- 


ſents without writing in one caſe, that therefore he may be 
bound without either conſent or writing in any or in every 
other caſe, which is the inference that the petitioners would win 
to infinuate. Beſides, there was no occaſion for any writing, 


becauſe no claim could poſlibly ariſe to the one Bank againſt the 
other out of this alteration, requiring a voucher to inſtruc it. 
When the exchange was once made, and a bill on Edinburgh 
delivered, whether once or twice a-week, the tranſaction. was 
completed, and there was nothing farther to aſk on either ſide- As 
long, therefore, as the exchange was regularly made, and the bill an 
Edinburgh de facto delivered twice a-week, the Royal Bank could 
have nothing further to aſk, and it was even a matter of indiffer- 
ence to them, whether Mr Dunlop had authority for dividing the 
exchange, and the bill into two or not. Neither can it be ſaid, 
that there was any occaſion for a written obligation to ſecure the 
continuance of the practice; for even the exchanging once a- 
week was only during pleaſure, as all ſuch exchanges betwixt 
Banks are; and though the moſt formal letters had paſled be- 
tween the caſhiers of the two Banks, intimating that the exchange 
was now to be made twice a-week, either party would have been 
at liberty to ſtop upon a day's notice, and either to return to the 
e once a-week, or to refuſe making any exchange at 

all. | 
And here, in paſſing, the reſpondents muſt obſerve, that the in- 
ſinuations and inuendoes founded upon the words which keeps 
* us perfectly open' in Mr Dunlop's letter above quoted, and: 
which the petitioners print in capitals, as ſomething very ſtriking, 
are: 


—_— — 
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are extremely groundleſs. If the agreement had been for a cer- 
rain endurance, it might have been poſſible perhaps to ſuſpect, as 
the petitioners infinuate, that Mr Dunlop meant to leave an open- 
ing for denying the agreement, and breaking off when found con- 
veuient. But when the agreement was by its very nature during 
pleaſure, and would have been ſo, though reduced into writing, 
any idea of ſuch a ſuſpicion is, with ſubmiſſion, entirely abſurd, 
The meaning of the words is perfectly proper and innocent. The 
Greenock Bank were conſenting to indulge the Royal Bank in 
exchanging twice a-week, while they exchanged with the other 
Banks at Glaſgow only once a-week ; but how long it might be ex- 
pedient to continue this indulgence, might depend upon future 
arrangements; and Mr Dunlop therefore ſays, that he thought it 
better to make the communication verbal rather than have wri- 
ting upon it, which might have an air of permanency, and of 
putting it on the footing of the original exchange once a-week, 
ſo as to afford an argument for its continuance under all future 
\ circumſtances. | 3, 

—© Such being the fact with regard to the tranſaction 1789, the 
AS efpondents apprehend the petitioners muſt find it no eaſy taſk to 
perſuade any man of common ſenſe, that Mr Dunlop, who had 
no power, and who they knew had no power, to enter into a 
tranſaction, even of that ſmall moment, without authority from 
the Bank, had nevertheleſs the power of making one of mfinitely 
greater importance, and of a nature ſo novel and extraordinary 
as to be without any example, and that he was entitled to open a 
caſn. account to an unlimited extent, and to bind the Bank for 
the whole of his operations upon it, and all this without their 

being ever conſulted upon, or at all informed of the buſineſs. 


Riſe and pro- The private treaty between Mr Scott Monerieff and Mr Dun- 
_ phos, © which ended in the caſn- account, that gives rife to the pre- 
2 ſent queſtion, appears to have commenced on the 26th of Decem- 
ber 1792, and proceeded ſo rapidly, that the account was opened 
on the 1ſt of January 1793, being the ſame day that Mr Dunlop 
ave in a written propoſal, though the acceptance of that propo- 

FF was not ſigned till the 3d go) area bs 
Account of it During the whole progreſs of this treaty, a conſtant corre- 
— 2 ſpondence on the ſubject appears to have been kept up betwixt 
petitioners own Mr Scott Moncrieff, the caſhier of the Royal Bank at Glaſgow, 
correſpondence and Mr Simpſon, the caſhier of the Royal Bank ac Edinburgh. 
che obere Excerpts of four letters, dated 24th, 26th, 27th, and 28th Decem- 
not being pre- ber 1792, were produced, upon a requiſition from the defenders 


ſerved. for 


„rr 
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for all letters made in Auguſt 1793, after memorials had been or- 
dered by the Lord Ordinary, and excerpts of three other letters 
from Mr Scott Moncrieff to Mr Simpfon, dated the 31ſt of De- 


cember 1791, and 1ft and 3d January 1793, were produced in 
November, after the memorials were given in; but of the coun- 


ter part of the correſpondence, viz. the letters from Mr Simpſon 
to Mr Scott Moncrieft, and which muſt have been of very material 
uſe to the defenders, not the leaſt remnant exiſts, the whole ha- 


ving it ſeems been defroyed by Mr Scott Moncrieff ſoon after he 


received them. 

Mr Scott Moncrieff being examined as a haver, deponed, That 
he did not, upon any occaſion, receive any letter relative to Mr 
* Dunlop's account as agent for the Greenock Banking Company, 
* addrefſed to Scott Moncrieff and Dale, the managers of the 
branch of the Royal Bank in Glaſgow, (prior to Mr Dunlop's 
failure), in anſwer to thoſe contained in the queſtion : But de- 
* pones, That Mr Simpſon, the caſhier of the Royal Bank at Edin- 
* burgh, was in uſe to incloſe, in the public letters of the Bank, pri- 
vate notes, unſubſcribed, to the deponent, wrote by his own 
hand, which the deponent, from time to time, ſoon after they 


© were received, always deſtroyed, as conſidering them of no uſe; , 


* and he does not remember whether or not theſe private notes 
* were preciſe anfwers to the letters of the above dates, although 
he is inclined to think they might.“ ; 

This circumſtance” of Mr Scott's having deſtroyed all the let- 
ters, or, as he calls them, the notes which he received from Mr 
Simpſon upon the ſubject, is very unlucky, and it is the more un- 
fortunate, as the tranſaction is extraordinary in many of its cir- 
cumſtances, and was ſtudiouſly concealed from the reſpondents, 
who are now ſaid to be fo deeply intereſted in it; and they muſt 
be pardoned to fay, that all the laboured attempts to apologize 
for the deftroying of theſe letters are very unſatisfactory. 

The reſpondents, however, fhall now proceed to bring under 
the view of the Court ſuch an aecount of the matter as can be ga- 
thered from that half of the correſpondence which remains, chat 
is, from thoſe excerpts of Mr Scott's letters which have been pro- 
duced by Mr Simpſon, and which are printed in the exhibits from 

9. tO p. 15. 
4 in Mr Scott Moncrieff's letter of 24th December 1792, he 
complains of the number of Greenock notes which came in upon 


them; as to which it may ſuffice to remark in paſſing, that every 


Bank is entitled to circulate as many of their own notes as they 
poſſibly can, without regard to 2 coming ſooner or later into, 
* | . the 
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the hands of another Bank; and if they go ſoon into another 

Bank, it is the leſs advantage to the Bank for whom they are cir- 

culated. If they go very ſoon, it may be no advantage. at all to 

the Bank, on account of the expence of taking them up again, 

| though the agent may occaſionally find a convenience in it. 

In his letter of the 26th, after taking notice of his having met 
Mr Dunlop that day, and ſpoken to him on the ſame ſubject, Mr Scott 
Moncrieff goes on to mention the firſt propoſal of the caſh-account, 
Exhib. p. 10.B.as follows : © In ſhort, after a great deal of talk, good naturedly e- 
Dec. 26. 1792. © nongh, and he had often aſked me, what he could do to pleaſe us? 
| ga thought ſtruck me, and I ſaid, How would it do for him to keep 
an account with ns as the Ayr Bank does? we to collect his notes 
every other or ſecond day, and place them in one ſum to his 
debit, and get his order on his account for the amount three 
times a-week? He ſaid it ſeemed a reaſonable idea, and be 
would think upon it, and let me know in a day or two; but bow 
was he to pay us ? 1 ſaid, in bills on Edinburgh or London, or 
other notes, upon the ſame terms with other people. But he 
ſaid, in that way he might ſometimes be owing us L. 2000 or 
L. 3000, I ſaid I did not think this would be an objection ; 
but as the whole plan only occurred to 'me that moment, I 
ſhould aſk your opinion upon it, and let him know whether we 
were authoriſed to agree to it by the time he had conſidered it, 
that is, by Friday or Saturday ; ſo let me know what you ſay to 
this. I really think it would be a better plan than refuſing 
their notes, which would give great trouble to our cuſtomers.” 
The firſt propoſal of the tranſaction, by this account, came 
from Mr Scott Moncrieff himſelf, and he ſeems to have fallen 
upon it by a ſort of blunder. He makes the introductory que- 
ſtion to be, © How would it do for him to keep an account with 
* us as the Ayr Bank does?” But their account with the Ayr 
Bank was not a caſh-account, but a depoſit- account, which is juſt 
of an oppoſite nature; the party holding the account requiring 
no advance or credit, but lodging his own money at 3 or 4 fer 
cent. which he draws out again as he has occaſion for it. An ac- 
count of this kind would by no means have ſuited Mr Dunlop, 
whoſe object was, to get a command of money for his private uſe 
by means of a caſh- account; and accordingly they ſoon come to 

_ underſtand one another, that if there was to be an account at all, 
| It muſt be a caſh-account, Mr Scott Moncrieff finding that it was a 
credit that Mr Dunlop wanted, did not think fit to take any. notice 
of the difference ; and it is obſeryable, that all the credit that Mr 

| Dunlop 
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Dunlop at firſt propoſed was to the extent of L. 2000 or L. 3006. 
He ſaid, that in that way he might ſometimes be owing us 
IL. 2000 or L. 3000. I ſaid I did not think this would be any 
* objection,” tc. If the account had been confined to theſe li- 
mits, it would have been a much ſafer tranſaction; but within a 
very few days Mr Scott Moncrieff and the Royal Bank, from the 
proſpect of a large profit, and the better to pleaſe Mr. Dunlop, 
but with a degree of imprudence which is perhaps without exam- 


ple, agreed to make it an unlimited credit, on which Mr Scott 


Moncreiff himſelf intimates in a ſubſequent letter, that there 
might at times be L. Io, ooo owing. 

The ſame letter ſhows, that by the plan of this caſh-account, as 
then talked over betwixt Mr Scott Moncrieff and Mr Dunlop, the 
latter was not merely to give orders upon it for the balances up- 
on the exchanges of notes, but alſo to be at liberty to draw upon 
the caſh-account for other large ſums, to anſwer any payments he 
might haye-to make in Greenock notes, in place of making ſuch 
payments in the notes themſelves ; for Mr Scott Moncrieff ex- 
preſsly ſays, And we would ſave a great deal of trouble in 
counting his ſmall notes, as upon that plan he would grve orders 
* upon us for large ſums, as Mr Hugh Hamilton does.* In this part 
of the ſcheme, the Greenock Bank, it is plain, is entirely loſt 
ſight of, and Mr Dunlop muſt thereby have had full liberty of 
operating upon the caſh-account for every purpoſe of his own 
for when he gave ſuch orders for ſums diſtin from the balances 
of the exchanges, it was impoſſible to know whether he would 
otherwiſe have iſſued Greenock notes to an equal amount; and as 
little could it be known, that theſe notes, if iſſued, would have 
come into the Royal Bank. | 

There are various other paſlages in this letter, which ſhow, that 
both Mr Scott Moncrieff and Mr Dunlop, and at any rate the 
latter, muſt have conſidered the propoſed caſh-account as a private 
one to Mr Dunlop as an individual. Thus it bears, that he aſked 
Mr Dunlop, * How it would do for him to keep an account with 
* us?” to which Mr Dunlop anſwered, That he would think of 
© it, and let me know in a day or two;' and Mr Dunlop then goes 
on to ſtate difficulties and conſiderations entirely perſonal to him- 
ſelf, * But how was he to pay,“ Cc. and that he might be ſome. 
times owing L. 2000 or L. zoo, which certainly could not be 


decently ſtated for the Greenock Bank, with any regard to their 
credit. , 
t 


[ 28 J 


It is obſervable too from this account of Mr Scott Moncrieff's 
own, that Mr Dunlop, though he talked very good naturedly, it 
is ſaid, turned a deaf ear, and gave no ſigns of compliance till 
the caſh-account was mentioned, and then he becomes very yield- 
ing, at once declares, * It is a reaſonable idea, which he would 
* think of,” and begins immediately to talk of the extent of the 
credit, 

The propoſed tranſaction is of ſo anomalous a nature, and fo 


much out of the common courſe of bufineſs, that upon receiving 


Fxhibits, p. 12. 
A. 
Dec. 28. 1792. 
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the above quoted letter of the 26th of December, Mr Simpſon, it 
appears, could not underſtand what was meant, and had wrote, 
deſiring an explanation. : 

In the letter of 28th December Mr Scott Moncrieff according- 
y writes Mr Simpſon in further explanation, as follows: In my 

propoſal to Mr Dunlop, my object was to fave the Bank a great 
loſs of intereſt they now ſuſtain. The plan, therefore, was, that 
in future be ſhould keep an account with us like any other man, 
on ſuch credit as ſhould be agreed upon: That every ſecond 
day, Tueſdays, Thurſdays and Saturdays, ſuppoſe, we ſhould 
pack up all the Greenock notes we had, and deliver them over 
to him, for which he ſhould give us an order on his account, 
and that he ſhould replace this advance as convenient to him by 
bills on Edinburgh or London, or by the Glaſgow notes of other 
Banks, or our own, upon our receipts, juſt as any other man would 
do the bills on Edinburgh or London, to be talen on the ſame terms 
as from others, In this way, you ſee we will loſe no intereſt, but 
upon the amount of his notes that came into us the day before 
he took them up. This would be no great matter. In ſhort, 
his account with us would come much in place of that be keeps 
with Sir William Forbes and Company ;* and fo he goes on to 
explain the various advantages he expected from the account, 
ending thus: Do you underſtand me now?“ In a ſubfequent 
part of the letter he mentions his having had another converſa- 
tion with Mr Dunlop that day, but that he, Mr Scott, had delayed 
their meeting for ſettling till the Monday evening, * as you did 
not comprehend my meaning.” And he adds, * fo drop me a 
line to-morrow,” 

According to Mr Scott Moncrieff's own account in this letter, 
Mr Dunlop was to keep an account with him * like any other 
man, on ſuch credit as ſhould be agreed upon,” and to operate 
_ it juſt as another man would do.” The payments for re- 
placing advances to be made as convenient to him.“ — in 

ort, 
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Mort, ſays Mr Scott Moncrieff, his account * with us would come 


much in place of that which he keeps with Sir William Forbes 


© and Company,“ which account with Sir William Forbes and 
Company was a private account to himſelf as an individual. 

And what is ſaid of bills on London, * to be taken on the ſame 
terms as from others,' deſerves particularly to be attended to, as 
this alone-demonſtrates that it could not be a tranſaction with or 
for the Greenock Bank; and, if the caſhiers and directors of the 
Royal Bank had allowed themſelves to reflect, they could not have 
thought it to be ſo. If it was a proper thing for the Royal Bank 
to have plenty of London money, it was ſurely _— ſo for the 
Greenock Bank, and it would have been a mo 
manceuvre, not only to pay 5 per cent. intereſt for a loan they did 
not want; but to pay it in London bills, which they had occaſion 
for themſelves, and by retaining which they could have got a 
profit, beſides being a conveniency, and not only to pay London 
bills, but to give them to the Royal Bank at 20 days, when the 
current rate of exchange the Banks were ſelling at was 45 days, 
ſo that upon each payment thus made there would have been a 
heavy loſs to the Greenock Bank, beſides being a moſt diſcredit- 
able operation, contrary to the intereſt of every Bank. 

It is, with ſubmiſſion, very clear from Mr Scott's own letters 
already quoted, and ſtill clearer from other quotations to be af- 
terwards given, that Mr Dunlop took the caſh-account in que- 
ſtion for himſelf as an individual only, without pretending to 
bind the Greenock Bank for it, or giving Mr Scott Moncrieff any 
reaſon to believe that he meant to bind them. And that Mr Scott 
Moncrieff, on the other hand, if he had any view to the Green- 
ock Bank at firſt, did, upon finding Mr Dunlop averſe, either 
drop that view entirely in his own mind, conſidering Mr Dun- 
lop's own ſecurity to be perfectly good for much more, or at leaſt 
did reſolve to content himſelf with the ſlighteſt chance of hold- 
ing the Bank liable by iuference, (though it is to them not con- 
ceivable how he could imagine the poſlibility of a chance), ra- 
ther than by preſſing for any thing explicit, to which he ſaw Mr 
Dunlop would never agree, to ſpoil a profitable bargain. 

For underſtanding properly both the letters and the tranſac- 

rid” it is neceſſary that the ſituation of the parties to it, and the 
objects which they reſpectively aimed at, ſhould be attended to, 
and kept in view. 

The object of the Royal Bank and their caſhiers, was to in- 
creaſe their own profits, upon a plan ſuggeſted by Mr Scott Mon- 

H crieff, 


extraordinary | 


E 


cricff, and which was to be attended with all the advantages 
which he points out in the above letter. Fir, They were to 
gain four days intereſt upon every exchange where there was a 
balance in their favour, by the difference betwixt a bill on Edin- 
burgh, at one day's date, and the entry in the caſh- account, 
| bearing intereſt inſtantly ; and when they received bills on Edin- 
| | | burgh, at one day's date, they took off the diſcount ; Next, They 
| were to have a further profit of intereſt, by having the exchanges 
thrice a- week in place of twice a-week : And, /afily, The London 
bills, in which it was expected Mr Dunlop would make payments 
upon his caſh-account, were ſtill another ſource of profit, all 
which would amount to ſomething very conſiderable; and theſe 
advantages, with a further proſpect of orders for large ſums, and 
the ſaving of trouble in counting notes, evidently appear to have 
given Mr Scott Moncrieff a violent inclination to conclude ſo be- 
neficial a bargain of his own deviſing; and indeed if the account 
he now gives of his conceptions be juſt, they muſt have dazzled 
his eyes ſo much that he ſaw nothing diſtinctly about it, 

If Mr Dunlop, who, as Mr Scott Moncrieff himſelf ſays in one 
| Ae l to of his letters, was conſidered as the moſt opulent man in Glaſgow, 
Anſwers, p. 29. Was effectually bound for this caſh- account, Mr Scott Monerieff 
[ would naturally think it of little moment whether the abligation 

was perſonal to Mr Dunlop, or could be extended to the Green- 
ock Bank; and eagerneſs for the profit of the tranſaction, toge- 
ther with ſtrong impreſſions of the wealth and credit of Mr Dun- 
lop, ſeem to have rendered him and his friends in Edinburgh, 
blind to the improbability that any perſon who was not much 
ſtraitened would ever ſubmit to ſuch terms, as well as led them 
to overlook other difficulties and objections that may now ſeem 
too glaring to eſcape any perſon of tolerable reflection. 

Mr Dunlop's ſole object, on the other hand, was the accom- 
modation which this caſh-account would afford him. His fajlure 
within three months after has proyed too clearly that his affairs 
were then much involved, and that he was not at bottom the 
wealthy man the world helieved, thongh his credit and reputa- 

tion for opulence continued high to the Jaſt. His neceſlities, 
therefore, made the command of a fund of L. gooo or L. 10, , 

ready money, which the caſh-account gave him acceſs to, with- 

out any other ſecurity than his own letter, a thing exceedingly 

BE - "deſirable for him at the period of this tranſaction, | 

To obtain it, he appears to have been willing to ſacrifice a 

creat deal, for the terms were extremely OI © 

im, 
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him, but ſtill he was not willing to pretend that he would bind 
the Greenock Bank for it, as he well knew that pretending or 
attempting to do ſo would have been a very groſs fraud, when 
he not only had no power to contract debt, or borrow for 
them in any way, but actually held large funds of theirs, put into 
his hands for the very purpoſe of paying theſe exchanges, and 
which were greatly more than ſufficient for doing this and every 


other buſineſs committed to him, the balance upon his account 


with the Greenock Bank, on the 31ift of December 1792, being no 
leſs than L. 14,103: 5:7 in favour of the Bank. He knew be- 
ſides, that the Greenock Bank was at this very time extremely 
full of money, which they had at 4 per cent. and that they would 
much rather have advanced money to the Royal Bank on the 
terms of a depoſit account, than taken an advance from them, 
which they ſtood in no need of. Upon this point, therefore, of 
not binding, or pretending to bind the Greenock Bank, Mr Dun- 
lop was firm, and yielded nothing. 1 
In ſhort, the object of Mr Scott Moncrieff was to get the great 
advantages which he promiſed himſelf by the bargain, and if it 
was at any time an object to have the Greenock Bank bound for 
the caſh-account, as well as Mr Dunlop, it was a very inferior 
one, which he was reſolved ſhould never ſtand in the way of his 
principal object. Mr Dunlop's object again was to get the caſh- 
account, for which he was willing to yield a great deal, the mo- 
ney being very defirable to him, but was determined not to be 
guilty of the groſs fraud of pretending to bind the Greenock 
Bank, Theſe, which were apparently the views of the two par- 
ties, will be found to afford the beſt explanation of their con- 
duct, and of the agreement which was at laſt concluded between 
them. | 
When Mr Scott Moncrieff firſt broached the ſubject to Mr Dun- 
lop on the 26th of December, it is very likely that he had ſome. 
view to the Greenock Bank; and as he well knew that nothing 
could be done to affect the Bank without authority from the 
Bank itſelf, it is very poſſible, though there is no evidence of it, 
that Mr Scott, in the converſation of that day, may have ſaid 
ſomething of conſulting Mr Gammell; but if he did ſo, it is very 
evident, that upon finding either in that or the next converſation, 
that it was not reliſhed by Mr Dunlop, and that he pointed to a 
bargain on his own account only, Mr Scott Moncrieff neyer had 


ventured to mention it again. | | 
On the 27th of December, Mr Scott Moncrieff writes to Mr 


* 


Simpſon: In reflecting upon the propoſed agreement with Mr Eb: p. 11. A. 


James 
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James Dunlop, I imagine, after be conſults Gammell, although he 
may agree to open an account with us, he will inſiſt on our 
debiting him in the account with his notes only twice a-week, 
which he will tell me is as often as the other Banks exchange, 
and I want to be prepared for him, in caſe he ſhould make this 
propoſal.” 

When Mr Scott Moncrieff wrote this letter to Mr Simpſon, it 
appears that he well remembered the converſation he had with 
Mr Gammell with regard to an alteration of the exchanges, which 
Mr Gammell would not agree to. At the ſame time, it appears, 
that Mr Scott Moncrieff was fully aware, that in ſo far as the 
Greenock Bank might be ſuppoſed to be affected, the conſent and 
authority of Mr Gammell the acting partner, was indiſpenſably 
neceſſary. But does it appear from any ſubſequent letter, that 
Mr Dunlop ever ſaid that he had conſulted Mr Gammell, or that 
Mr Scott Moncrieff ever ſo much as enquired whether he had con- 
ſulted him? No ſuch thing. There is a profound filence upon that 
point. Ir not only is not mentioned in the letters, but it has not 
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even been pretended in the whole courſe of this litigation, that 


Mr Dunlop ever ſaid he had communicated to Mr Gammell, or 
that he had received authority from the Bank, or that Mr Scott 
enquired ; the plain inference from which is, that Mr Scott ſaw 
that this was a point not to be touched with Mr Dunlop, and that 
he muſt either drop it or drop the bargain. 

From the quotations already given from the letters of 26th 
and 28th December, it is evident, that Mr Dunlop might, and 
did underſtand the tranſaction intended, particularly the caſh- 
account, to be with and for himſelf, as an individual, and only in 
relation to his private intereſt, as agent, and that Mr Scott Mon- 
criefF could not underſtand it otherwiſe, when he reflected upon its 
terms. The ſame thing appears from the remainder of the ſaid 
letter of the 28th, and the ſubſequent letters, which alſo ſhow, 
that if Mr Scott Moncrieff had any thing further in view, he did 
not venture explicitly to avow it, but, on the contrary, when he 
once attempted to uſe ſome expreſſions that might ſeem to ex- 
tend to the Greenock Bank, on Mr Dunlop's objecting thereto, 


he gave them up. 
In the letter-of 28th December, after the paſlage already quo- 


Exhib. p. 12. D. ted, Mr Scott Moncrieff proceeds thus: In ſhort, his account 


* with us would come much in place of that he keeps with Sir 
William Forbes and Company; for he told me, that if this plan- 


took place, he would pay us in ſuch a way as would be for our ad- 
* vantage, 
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vantage, by bills en London, and that he was ſenſible we loſt a 
great ſum in intereſt juſt now, and that his advantage was not 
equal to our loſs ;. for being obliged to take up his notes on the 
days of the exchange, when he did not know what the ſum would 
be, he was often obliged to ſeek about - for bills on Edinburgh, to 
remit againſt his draughts, and to take them on reaſonable 
(a miſtake in copying for unreaſonable) terms, whereas on this 
plan be might have a few days to provide bis funds. In this way 
it would be an accommodation to bim; and as we would charge 
intereſt in account againſt him, it would be an advantage to us. 
Do you underitand me now?? 01 1 

From the whole of this paſſage, it is obvious that Mr Dunlop 
was treating merely as an individual, who had undertaken the 
agency of exchanging theſe notes, and that the intereſt of the 
Royal Bank on the one hand, and the private intereſt of Mr 
Dunlop on the other, were the only confiderations attended to ; 
and the intereſt of the Greenock Bank, who were- no parties, 
was laid out of the queſtion, upon the idea, no doubt, that if 
Mr Dunlop made good his engagements to them as agent in 
exchanging their notes, they had no concern with the arrange- 
ments for private accommodation betwixt him and the Royal 
Bank, 

Mr Dunlop, according to Mr Scott Moncrieff's account, de- 
clared himſelf even deſirous, that the new arrangement ſhould 
take place, and made offers and promiſes of advantage to the 
Royal Bank, if it did. He told me, (it is ſaid), that if this 
plan took place, he would pay us in ſuch a way as would be for 
* our advantage, by bills on London.* Mr Dunlop's private rea- 
ſon for this keenneſs has already been pointed out. He wiſhed 
to get acceſs to a new fund of ready money for his private uſe, 
through the medium of this caſh-account, by which he did ac- 
cordingly get L. gooo ready caſh into his hands, within leſs than 
three months. But even the oſtenſible reaſons mentioned, all re- 
late to his private intereſt as agent. His advantage, (it was 
* ſaid), was not equal to their loſs, for that be was often obli- 
* ged to ſeek about for bills on Edinburgh, to remit againſt his 
* draughts, and to take them on unreaſonable terms; whereas 
* on this plan he might have a few days to provide his funds,” 
All this, it is plain, was his own private concern, as agent on- 
ly. He had undertaken the,agency for the Greenock Bank on 
certain terms; and whether he had more or leſs trouble in exe- 


cuting the buſineſs he had undertaken, or could purchaſe the 
I | bills 
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bills which he remitted to the credit of his private account with 
Sir William Forbes and Company, on terms more or leſs rea- 
ſonable, was no concern of theirs, but affected himſelf only, 
and any tranſaction entered into for removing ſuch inconvenien- 
cies, could not poſlibly be any thing elſe than a private tranſac- 
tion by himſelf, as an individual; and accordingly, Mr Scott- 
Moncrieft repreſents him as ſaying expreſsly, © that it would be 
an accommodation to him.” 474 

The concluding part of the ſaid letter, of 28th December 

1792, runs as follows : * I really think this plan would be bet- 
* ter than going to war with him, or rcfufing or ſending his 
notes to Greenock. ' I was to meet with him this evening, and 
ſettle the buſineſs, after hearing from you ; but I told him at 
the Croſs to-day, that as you did not comprehend my meaning, 
we would delay our meeting till Monday evening ; ſo drop me 
a line to-morrow. He paid me many compliments to-day, and 
ſeems quite reconciled to the plan, I aſked him what extent 
of credit he thought he would require; he ſaid it was really im- 
poſſible to ſay till be /aro the effect of this arrangement; that 
he would endeavour to make the payments to us in ſuch a way 
as would be agreeable, and for the advantage of our Bank; and 
that HE wiſhed we would let it go on ſome time on this new plan, 
before we fixed the extent of the credit. Let me know what 1 
ſhall ſay to this. I really believe there would be no danger in 
letting 81M have all the credit nE will deſire. It may, I ſuppoſe, 
be L. 4000 or L. 5000 ; but if at a time, it ſhould be L. 10, ooo, 
it will only be ſo for a few days; and in fact, it is not much 
leſs at preſent. The account he means to be kept by us for ]. 
Dunlop, for Greenock Banking Company. He ſaid it would he 
a ſaving to us of L. 200 a- year intereſt, and not near ſo much 
loſs to him; and he made no objection to-day to taking up his 
notes three days in the week.” b | . 

Here it is obſervable, that every thing is ſtill referred to the 
will and convenience of Mr James Dunlop alone, without men- 
tioning or ſuppoſing that the Greenock Bank had any voice or 
intereſt in the matter. He is aſked what extent of credit he would 
require; and upon his mentioning, that he wiſhes the extent of the 
credit not to be fixed for ſome time, till he ſaw the effect of the 
arrangement, this ſingular propoſition of an unlimited credit is 
agreed to, and Mr Scott Moncrieff ſays, © That he really believes 
* there will be no danger in letting him have all the credit he will 
* defire,? | {97 - 
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On the ziſt of December 1792, Mr Scott Moncrieff writes to Exhibits, p. 13. 

Mr Simpſon as follows: * I am to call on the man with the one . 147792 
eye (Mr Dunlop) this evening, and doubt not will ſettle the 

matter with bim. I am quite aware that Jam no match for him, 

but think we muſt be better upon the plan propoſed than we 

were before; and it is to be one part of the agreement, that ei- 

ther of us ſhall be at liberty to cloſe the account when we pleaſe, 

ſo that if any advantage is taken from it, we can always ſtop. 

I have ſaid nothing about his drawing, ſo as you ſhould be in 

* caſh on Monday, becauſe by his plan, I ſuppoſe, unleſs you limit 

him much in the credit, he will eldom or never draw on Sir Wil- 

* liam Forbes and Company. Hr means t9 give us ſuch bills on Edin- 

* burgh or London as may come in bis way.” | 
According to this letter, Mr Dunlop had promiſed not only to 

give ſome bills on London, but ſuch bills as came in his way ;' a 

circumſtance which ſtill more ſtrongly marks, that he was enter- 

ing into this tranſaction as an individual, and bargaining for him- 

ſelf and his own private intereſt only. 62 
In his next letter, dated 1ſt January 1793, Mr Scott Moncrieff Exhibits, p. 24. 

gives an account of two meetings which he and Mr Dunlop had, Ju. * 1793. 

one on the evening of the 31ſt of December, and the other the 

next morning, and alſo ſtates as follows, the. manner in which Mr 

Dunlop's letter -of offer, propofing to take the caſh-account, was 

prepared. I met with Mr Dunlop laſt night, and carried with 

me the (ſcroll of a letter which I thought it would be neceſſary 
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* for him to write to us, as the foundation of the propoſed ac- 
count, and that we might clearly underſtand each other. He 

approved of it, and brought me his letter this morning accord- - 

i * ingly, with /ome triſſing alterations.” Vou have annexed an exact 

copy of it. I mean, if you approve of it, to make out another 

4 copy and ſend it to him, ſaying at the foot of it, that we agree 4 
to open the account for the purpoſe, and upon the terms therein 

i * mentioned.” EH + 

9 What theſe * trifling alterations“ were was not known when the 

a caufe was formerly before your Lordſhips. But now the original 

ſeroll has been recovered, and is in proceſs; and upon comparing 

© it with the letter as wrote* out firſt by Mr Dunlop, and accepted 

by the Royal Bank, the alterations turn out to be extremely ma- 

"a terial, The reſpondents had formerly conjectured, That they Inf. p. 20. 

oy * might be alterations of ſome expreſſions by which Mr Scott 

* Moncrieff meant to ſhow, that the Greenock Bank were to be 

pn * bonud; and as Mr Dunlop meant no ſuch thing, knowing he had 


no 


18 JJ 


* no powers to do ſo, he would naturally alter any ſuch expreſ- 
* fions.% This is now completely verified, as will be ſhown pre- 
ſently from a compariſon of the ſcroll with the letter, as altered 


and adjuſted, F 


It will be obſerved, that though a copy of the adjuſted letter 
was ſent in to Mr Simpſon, there was no copy ſent of the propoſed 
ſcroll, ſo that the managers of the Royal Bank at Edinburgh had 
no opportunity of knowing what the preciſe alterations were. If 
they had ſeen theſe alterations, they muſt have perceived at once 
that they were by no means ſo trifling as Mr Scott Moncrieff was 


| pleaſed to inform them; and that thele alterations clearly import- 


ed, not only that Mr Dunlop did not mean to bind the Greenock 
Bank, but that he was careful that nothing ſhould ſtand that might 
have the appearance of his pretending to bind them, or to grant 


an obligation for them. How Mr Scott Moncrieff himſelf, who 
certainly did ice theſe alterations, could imagine that there was 
the ſinalleſt chance of the Greenock Bank being bound, (if he did 
imagine it, which they muſt be pardoned to doubt), appears to 
the reſpondents totally inconceivable. | 

In the remaining part of this letter of 1ſt January 1793, Mr 
Scott Moncrieff expreſles himſelf very doubtfully about the Green- 
ock Bank being bound, He * thinks”, and he © ſuppoſes ;' but he does 
not pretend to be ſure, though he evidently wiſhes that his Edin- 
burgh friends ſhould be ſatisfied, But this part of his letter will 


be more properly conſidered after the tenor of the ſcroll propoſed 


by Mr Scott Moncrieff, and the letter actually given by Mr Dun- 
lop, ſhall have been laid before your Lordſhips. 

Mr Dunlop's adjuſted letter was ſigned and delivered by him to 
Meſſrs Scott Moncrieff and Dale on the 1ſt of January 1793, 
and a copy of it, incloſed in the above quoted letter from Mr 
Scott Moncrieff to Mr Simpſon, was by that day's poſt ſent to 
Edinburgh for the approbation and authority of the Royal Bank, 
before it could be agreed to. The anſwer of Mr Simpſon, the 
caſhier at Edinburgh, received at Glaſgow on the 3d of January, 
conveyed to Meſſrs Scott Moncrieff and Dale the authority, in 
whatever terms it was given, for accepting Mr Dunlop's offer, 
and concluding the agreement. But this important letter, like all 
the other letters upon the ſubject, which Mr Scott Moncrieff 
ought to have had, hat been deſtroyed. For this ſurely there can 
be no excuſe, The deſtroying the only authority they had for 
granting a caſh-account of ſuch wp cages whereby they were 


left expoſed to be made anſwerable for it themſelves, is paſt ac- 


counting 
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counting for on any ground that has yet been mentioned; though 
it may be underſtood, if the authority was a qualified one, allow- 
ing Mr Dunlop's letter to be taken in the mean time, but recom- 
mending ſomething further to be done, perhaps ſome authority 
or obligation from the Greenock Bank to be obtained. Nothing 
that has been ſaid about deſtroying private letters or private 
notes, from motives of delicacy, will here apply. Mr Dunlop's 
letter was not a private letter to Mr Scott Moncrieff, but a letter 
addreſſed officially to Meſſrs Scott Moncrieff and Dale, caſhiers 
of the Royal Bank at Glaſgow, propofing to take a caſh- account, 
which, or a copy of it, was, in the uſual courſe, tranſmitted to 
Edinburgh for direction what anſwer was to be made; and offi- 
cial authority muſt have been ſent to authoriſe the official anſwer 
that was given by Meſſrs Scott Moncrieff and Dale, on the 3d of 
January; and a letter containing that authority they could not 
deſtroy, without deſtroying the only authority they had for what 
they did ;—a ſtep which ſurely would not be taken, but from ſome 


ſtrong motive. Ea t | 

It is here material to obſerve, that before any authority, qua- 
lified or otherwiſe, could arrive, Mr Scott Moncrieff had embark- 
ed too far to retract, The letter containing the authority, ſuch 
as it was, from Edinburgh, could not be ſent from Edinburgh till 
the ad of January, after receiving the letter of the day before, 
with the propoſal which it covered, and -it was not received in 
Glaſgow till the zd. But on the iſt of January, even before 
ſending off his letter of that date, Mr Scott Moncrieff had allow- 
ed Mr Dunlop to begin to operate upon the caſh-account, the 
firſt article to his debit. in the account in proceſs being of that 
date, when an order was given upon the account for no leſs than 
L. 2226, 19s. and a ſum to that amount drawn. This ſhews 


that matters were not entire upon the 3d of January; and it 


— 


ſhows further, that Mr Scott Moncrieff was, for ſome reaſon or 


other, violently bent upon this tranſaction, and that there is no 
room for arguing, as the petitioners do, upon a preſumption that 
he would never neglect the ſtrict rules of official duty; for here 
there was moſt unqueſtionably a very great deviation from them. 
On the zd of January, Meſſrs Scott Moncrieff and Dale re- 
turned an anſwer to Mr Dunlop's letter of the iſt of January, 
agreeing to open the account there propoſed, and Mr Scott Mon- 
crieff appears to have wrote to Mr Simpſon the ſame day, in- 
forming him of his having done ſo. The excerpt which has been 
att 31 16 0 107 ! produced 
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Exbib. p. 15. D. produced of this laſt letter, is i theſè terms: As you have no 


Jan. 3. 1793 


Jan. 1. 1793. 
Mr Dunlop's 


letter of propo- 


ſal and obliga- 


tion for the caſh-* may be exchanged with you, in a manner more convenient for 
you and me than hitherto, I am very well pleaſed to open a caſh-' 


account, 


* alteration to propole o Mr Duhlop's letter, I have ſem a copy 
of it. with two lines ſubjoined that you may agree to it, and 
* ſo that ends that matter, He fays it will be the be arcount 
for the Royal Bank in our books, We ſhall ſee if it be fo. Mean- 
time 1 have the comfort of thinking we hall ſave à couple of 
hundreds a-year intereſt by it.“ And here your Lordſhips wilt 
obſerve, there is plainly ſpoke our, one inducement that made Mr 
Scott Moncrieff and his conſtituems diſpoſed to get over difficul- 


ties, and ready to ſhut their eyes to objections. . They were eager 


to enter into a bargain with ſo wealthy a man as Mr Dunlop was 
then eſteemed to be, by which they were to make at leaſt L. 200 
a-year, and to open an account with him, which they hoped 
would yield ſtill more profit to them, and turn out the beſt in 
their books. | | 1% 2) 


The letter from Mr Dunlop, propoſing to rake the caſf- account, 
is in theſe terms : © Glaſgow, 1ſt January 1793. Gentlemen, As 


agent for the Greenock Banking, Company, and that their notes 


account with you as caſhiers of the Royal Bank here, to be 
kept in the name of james Dunlop, agent for the Greenock 


count ſhall be as follows: I ſhall three times in the week take 
up ſuch of the notes of the Greenock Banking Company as 


notes I may have, and an order on my account with you for the 
balance, and I ſhall make payments on ſaid account in the man- 
ner moſt convenient for myſelf, either by the notes of the other 


tled, once a-year, or oftener, if either party require it. The in- 
tereſt to be charged ]. me at 5 per cent. and you are to al- 
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with you. Until I ſee the effect of this arrangement, I cannot 
* ſay exactly what extent of credit I may require upon the account, 
but it will always be in your power to limit it, and I ſhall at 
any time, upon fix weeks notice; pay up fuch balance as may 
be due to you. It is further underſtood, that as the account is 
propoſed to be opened for our mutual conveniency, it ſhall * 

Wal 


Banking Company, and propoſe that my operations upon that ac- 


may come into your hands, by giving you what Royal Bank 


Banking Companies bills on Edinburgh or London; it being 
underſtood, that you are to take ſuch bills from me upon the 
ſame terms as you do from others. The account ſhall be ſet- 


low me 4 per cent. on ſuch ſums as I may occaſionally overlodge 


ww _- — — - ME - 
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© alt times be in the power of either. of us to cloſe it, when we | 
* ſhall think that purpoſe not anſwered. I am, Gentlemen, tc. { 
(Signed) James Dunlop.“ — 


And the anſwer of Meſlts Scott Moncrieff and Dale, annexed 0 
to a copy of the above, is in thele words: Royal Bank office, Jen. 3. 1793. l 
* Glaſgow, 3d Jatinary 1793. Sir, The foregoing is a copy of — — 47S | 
* your letter to us of the iſt curfent, in conſequence of which, we _— * 
* agree to open and keep an account with you, as agent for the i 
* Greenock Banking Company, upon the terms, and for the pur- 
* poſes therein mentioned. And we are, Cc. | | 

(Signed) K. Scott Moncrieff and Dale.“ 


By theſe letters, the agreement was conclided for the caſh-ac- Agreement con- 
count in queſtion, by operating on which, Mr Dunlop became cluded. 
debtor to the Royal Bank in upwards of L. gioo in the ſpace of 
about eleven weeks; and it is in the above letter from Mr Dun- 
lop, that the petitioners pretend to find, and if any where, it is 
here that they muſt find an obligation for ſubjecting the reſpon- 
dents for this large debt, contracted without their authority or 
knowledge, and for which they never received the ſmalleſt value, 
every ſixpence of the money having gone to Mr Dunlop's pri- 
vate uſe. It is the ſole document of obligation upon which the. 
claim for the balance of the caſh-account is founded, and the 
terms of it therefore deſerve your Lordſhips particular attention. 


It is ſufficient for the reſpondents defence, that Mr Dunlop had By tenor of pro- 
no powers to bind them, even though he had intended to do ſo, poſal and obli- 
and had done it in the moſt expreſs terms. But after again and =_ 2 
again peruſing his above letter of the iſt January 1793, it is per- caſb.- account for * 
fectly clear to them, even independent of the light that is thrown himſelf, and | 
upon it by the previous ſcroll, that he never meant or intended _ — VM 
to bind the Greenock Bank, nor gave any reaſon to the petitioners © 7 FI 
to believe that he did ſo; but, on the contrary, it is therein plain- [i 
ly propoſed, to take a caſh-account for his own. privtae accom- 
modation as agent only, and he comes under no obligation but 
for himſelf. n | 

t is obvious, that there is all the difference in the world be- 
twixt a man's taking a caſh-account for the uſe and behoof of 
another, and binding that other, as agent having power to do ſo, 
and his taking the caſh-account for himſelf and his own accom- 
modation, in tranſacting the buſineſs which he has undertaken to 
execute as agent for another, which laſt is all that Mr Dunlop _- 

| e 


1 


He does not take the account for and in name of the Greenock 
Bank, nor does he bind the Greenock Bank for the balance of it; 
but he takes it for himſelf, and for his own accommodation, in exe- 
cuting the agency buſineſs which he had undertaken, and for exe- 
cuting which, the Greenock Bank had ſupplied bim with money 
largely; ſo that they could have no accommodation by a caſh-ac- 
count, though he or the Royal Bank might; and he takes it under 
the deſignation of agent, and for his own accommodation in the 
agency. 

If he had intended to bind the Greenock Bank, or could have 
thought of pretending to do ſuch a thing, an exprels clauſe to 
that purpoſe would unavoidably have been inſerted in the letter ; 
and if the Royal Bank or Mr Scott Moncrieff had meant to inſiſt 
for ſuch an obligation, they ought to have taken care firſt to ſee 
that Mr Dunlop had powers, and next, that it was plainly expreſ- 
ſed in the letter that he gave them; but not a word, not a ſyl- 
lable that has the remoteſt tendency that way, is to be found from 
beginning to end of the letter : On the contrary, every part of it 
clearly imports, that a caſh-account, and an obligation for it, per- 
ſonal to himſelf, was all that Mr Dunlop intended to propoſe. 

The ſubſcription of Mr Dunlop's letter is a ſimple ſubſcription 
of the individual James Dunlop. He does not ſubſcribe © James 
© Dunlop, for Greenock Banking Company,” or © for Greenock 
Banking Company, James Dunlop,“ which is the common and 
ordinary form, where a perſon having power for that purpoſe ſub- 
ſcribes for another. 1 

In the very firſt ſentence of the letter, it is his private and per- 
ſonal accommodation that is ſpoke of as the inductive cauſe for 
taking the account; * that the exchanges may be made in a mau- 
ner more convenient for you and me than hitherto, I am very 
* well pleaſed to open an account with you.“ Not a word of .the 
Greenock Bank being well pleaſed, or having any concern in the 
matter; and though this method might be moſt convenient for 
him, it might not happen to be fo convenieat for another agent. 
It then goes on and ſays, © My operations? ſhall be ſo and fo, and 
I will give an order on my account, (not the Greenock Bank's ac- 
count), for the balance. He further ſays, * I ſhall make pay- 
ments on ſaid account in the manner moſt convenient for my/elf.” 
Here again it was the perſonal convenience of Mr Dunlop that 
was to be ſtudied, not the convenience of the Greenock Bank; 
and then mention is made of making payment in bills on London, 
which, for certain, the Greenock Bank never would have * 
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and theſe bills are to be taken * on the ſame terms as you do 
from others ;* that is, at 20 days par of exchange, when the 
current rate on London at which the Banks were ſelling was 45 
days. : 

After a proviſion, that the account ſhould be ſettled once a-year, 
or oftener, if either party required, then follows this clauſe : 
The intereſt to be charged again/? me at 5 per cent. and you are 
* to allow me 4 per cent. on ſuch ſums as I may occaſionally over- 
* lodge with you.” Both the words and import of this clauſe 
clearly point out a private account. It is impoſlible to ſuppoſe 
that the Greenock Bank could agree to place themſelves in ſo in- 
ferior a ſituation in point of credit, as to pay $5 per cent. to the 
Royal Bank, and receive only four from it, eſpecially when the 
Greenock Bank ſtood in no need of any aſliſtance ; and what is 
ſaid of ſums occaſionally overlodged, clearly relates to what Mr 
Dunlop as an individual might occaſionally do. The clauſe im- 
mediately following, Until 1 /ee the effects of this arrangement,” 
&c. does likewiſe, by almoſt every word of it, mark out a tranſ- 
action with Mr Dunlop as an individual; and the laſt part of the 
letter, containing the obligation to pay the balance of the account, 
is conceived in terms ſtrictly perſonal to Mr Dunlop: And I ſhall 
* at any time, upon fix weeks notice, pay up fuch balance as may 
be due to you;' but not the ſmalleſt inſinuation of the Greenock 
Bank's paying, or being liable to pay, though, as already ſaid, an 
expreſs obligation to that purpoſe would have been moſt natural, 
and indeed unavoidable, had it been .intended. The concluding 
ſentence of the letter, It is further underſtood,” &c. again refers 
to Mr Dunlop's private convenience, and declares that it ſhould 
be in his power to,cloſe the account whenever he choſe, 


But when the ſcroll of the letter, and form of an order propo- Compariſon of 
ſed by Mr Scott Moncrieff, are compared with the letter actually M _ _—_ 
given by Mr Dunlop, and the form of the order actually uſed, the wich SH Th 
matter becomes ſtill much clearer ; for it is thereby inſtructed, lop's Itter, 
that Mr Dunlop not only neither ſaid nor wrote any thing import- _— 
ing an intention to bind the Greenock Bank, but he actually propoſed and e- 
checked an attempt made by Mr Scott Monerieff, to introduce jected, with form 
ſome expreſſions pointing that way, and would not agree to them. adopted. 

That your Lordſhips may the. better judge of this with your 
own eyes, the reſpondents ſhall bring the ſcroll and the letter 
under view in two oppoſite colmnns, diſtinguiſhing any material 
alterations by Mr Dunlop by different characters, and annexing to 


the ſcroll and letter reſpectively the form of the orders, as propoſed 
"a 
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by Mr Scott Monerieff, and as fixed and uſed by Mr Dunlop, and 
to the latter ſhall alſo be ſubjoined, a ſpecimen of the receipts 
granted to Mr Dunlop for payments made by him to the credit of 
the account. The orders and receipts during the whole currency 
of the account were in the ſame form with the ſpecimens here 


given. 


SCROLL propoſed by Mr Scorr 


MoNcuiIEFE. 


© GENTLEMEN, 

In the management of the bufineſs 
of the Greenock Banking Com- 
pany, and that 7 may be enabled to 
take up their notes from you in a 
manner more convenient for us 
both than hitherto, ID be glad 
to open a caſh- account with you, 
as caſkiers of the Royal Bank here, 
to be kept in the name of ume. 
Dunlop, rox Greenock Hanking 
Company ; and J propoſe that my 
operations upon that account ſhall 
be as follows: I ſball, three times 
in the week, viz. upon the Tucrſ- 
days, Thurſdays, and Saturdays, 
take up ſuch of the notes of the 
Greenock Banking Company as 
may come into your hands, by gi- 
ving an order on my account with 
you for the amount; and I ſhall 
make payments in to you pon ſaid 
account on your receipts, in the 
manner moſt convenient for my- 
ſelf, either by the notes of other 
Banking Companies bills on Edin- 
burgh or London; it being un- 
derſtood, that you are to take ſuch 
bills from me upon the ſame terms 
that you do from others. The 
account ſhall be ſettled at leaſt 
once in the year, or oftener, if ei- 
ther party deſire it; the intereſt to 
be then charged againſt me at 5 
per cent. and you are to allow me 
4 per cent, upon ſuch ſums as I may 
| * occaſionally 


— 


LETTER given by Mr Duxror. 


Glaſgow, I/ January 1793. 
© GENTLEMEN, 
* As agent for the Greenock 
Banking Company, and that their 
notes may be exchanged with you 
in a manner more convenient for 
both you and me than hitherto, 7 
am very well pleaſed to open a 
caſh-account with you, as caſhiers 
« of the Royal Bank here, to be kept 
in name of James Dunlop, AGENT 
* for the Greenock Banking Com- 
« pany, and propoſe that my opera- 
* tions on that account ſhall be as 
follows: I ſhall three times in the 
« week take up ſuch of the notes of 
the Greenock Banking Company 
as may come into your hands, by 
giving you what Royal Bank notes 
1 may have, and an order on my 
account with you for the balance, 
and I ſhall make payment on ſaid 
account on your receipt, in the 
manner moſt convenient for my- 
ſelf, either by the notes of other 
Banking Companies bills on Edin- 
burgh or London, it being under- 
« ſtood that you are to take ſuch 
bills from me upon the ſame terms 
« you do from others. The account 
« ſhall be ſettled once a year, or 
« oftener, if either party require it. 
The intereſt to be charged againſt 
me at 5 per cent. and you are to 
allow me 4 per cent. on ſuch ſums 
as I may occaſionally overlodge 


with you, Until I fee the —_— 
*0 


t occaſionally overlodge with you. 
Until 1 ſee the effect of this ar- 
« rangement, I cannot ſay exactly 
what extent of credit I may re- 
quire upon this account; but it 
will always be in your power to 
limit it; and I ſhall at any time, 
upon three or four weeks warning, 
pay up ſuch balance as may be due 
to you. It is further underſtood, 
that as this account is propoſed to 
be opened for our mutual conve- 
niency, it ſhall at all times be in 
the power of either of us to cloſe 
it, when we think that purpoſe is 
not anſwered by it.” 


Form of orders annexed to the above 
ſcroll. 


L. Glaſgow. 
Pay to the bearer pounds, 

* which place to the debit of my ac- 

* count for Greenock Banking Com- 


* J. D. 


Mr Scott Moncrieff, by his ſcroll of the letter, made Mr Dun- 
lop to be taking the account for the Greenock Banking Com- 
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of this arrangement, I cannot fay 
exactly what extent of credit I 


but it will always be in your 
power to limit it; and I ſhall at 
any time, upon /ix weeks notice, 
pay up ſuch balance as may be 
due to you. It is further under- 
ſtood, that as this account is pro- 
poſed to be opened for our mutual 
conveniency, it ſhall at all times 
be in the power of either of us to 
cloſe it, when we ſhall think that 
purpoſe not anſwered. 
I am, &c. 
(Signed) Jus DuxnLoe.? 


Order by Mr Dunlop, on his account 
with the Royal Bank, iſt January 
1793. | 
, P to the bearer, Two thou- 

* ſand two hundred and twenty-ſix 

« pounds nineteen ſhillings Sterling, 

and charge the ſame to account of 

(Signed) JA. Duxror.“ 
To the Caſhier of the Royal 
Bank, Glaſgow. 


| Receipt for payments made by Mt 


Dunlop upon his account. 


* Royal Bank-office, Glaſgow, 
* 4th January 1793. 

* Received from James Dunlop, 
« Eſq; Two thouſand and ten pounds 
Sterling, which is placed to the 
* credit of his caſh-account with the 

* Royal Bank of Scotland. 
(Signed) * ScorT MoNCRIEFF 


L. 2010. Ent. per W. S. M. 


* pany, 


may require upon this account; 


* 
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pany,' which Mr Dunlop neither intended, nor had any powers 
to do. He was taking it for himſelf as agent, and for his own 
conveniency in managing the agency buſineſs, and he alters the 
letter accordingly, marking this his intention in the cleareſt man- 
ner; and there could be no other reaſon for the alterations, both 
upon the letter and the form of the order. There was all the dif- 
ference in the world between an account * to be kept in name of 
James Dunlop for Greenock Banking Company, as in Mr Scott 
Moncrieff's ſcroll, and an account * to be kept for James Dunlop, 
« agent for the Greenock Banking Company,” as in Mr Dunlop's 
letter.“ By the one, he would have been profeſling to take an ac- 
count for the Greenock Bank.“ By the other, he takes it for him- 
ſelf in the buſineſs which he had to do as their agent. And as there 
could be no other poſlible reaſon for thus altering the title and 
deſcription of the account propoſed to be taken from that which 
ſtood in the ſcroll, but to mark this diſtinction, Mr Scott Mon- 
crieff could not miſs to ſee it. And Mr Dunlop being determined 
only to take the account for himſelf as agent, does accordingly in 
the letter, as adjuſted by himſelf, begin with thar circumſtance: 
As agent for the Greenock Banking Company, and that I may 
© execute that agency buſineſs, in exchanging their notes, in a 


© manner more convenient for myſelf as well as you, I am well, 


© pleaſed to take a caſh-account,” tc. And as he altered any 
thing in the ſcroll of the letter that ſeemed to point at reprefent- 
ing the Greenock Bank as concerned in the caſh-account, ſo he, 
in the ſame way, rejected the form of the order which Mr Scott 
Moncrieff appears to have framed with a fimilar view; and in- 
ſtead of, which place to my account for Greenock Banking 
« Company,' words that would have imported that the account 
was the Company's, the order was made to run, which charge 


* to the account of James Dunlop,” whereby the account was moſt - 


explicitly declared and recogniſed as his own private account; 
Sud the receipts for payments, as has been ſeen, are in the ſame 
ſtyle. | 

"The corrections made by Mr Dunlop on the ſcroll of the let- 
ter, and the form of the order in the above particulars, are the 
more material, and muſt have ſtruck Mr Scott Moncreiff the 
more, becauſe * A. B. for C. D. or C. D. and Co.“ is the very 
technical form known and uſed among merchants, where the 
deed of one is intended to bind another, or an account is kept in 
name of one for behoof of another. - If an account had been 


taken to be kept in name of A. B. for the Greenock Banking 
| Company, 
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Company, and orders given upon it in the ſtyle of Place to the 
account kept for the Greenock Banking Company,“ no doubt 
it muſt have appeared to have been an account taken for the uſe 
and behoof of the Company, and they might have been liable 
for the balance upon it, if the perſon taking it had power to bind 
them, and Mr Dunlop therefore very properly refuſed to agree to 
any ſuch form, becauſe he had no ſuch power or intention. 

The petitioners think proper to argue, That the notes and Add. Pet. 
bills iſſued at Greenock do not bear ſtronger terms for binding v. 35 
the Company” than the letter in queftion does; and in ſapport 
of this argument, they quote the form of the Greenock Bank 
notes then in circulation, which are ſubſcribed thus: For Dun- 

* lop, Houſtoun, Gammell and Company, Robert Caldwell caſhier ;* 
and the form ſince adopted is ſubſcribed thus: For the Greenock 
Banking Company, Robert Caldwell caſhier.” 

But theſe are very unfortunate illuſtrations. They only ſerve 
to ſhow the difference between the expreſſions propoſed by Mr 
Scott Moncrieff, but objected to by Mr Dunlop, and thoſe ac- 
tually uſed and agreed to. They may prove indeed, that Mr 
Scott Moncrieff well knew the force of the expreſſion, For 
' Greenock Banking Company,” and that it was not without a de- 
ſign he uſed it, both in the ſcroll of the letter and the form of 
the order; and the reſpondents have little doubt, that if Mr 
Dunlop could have been induced to agree to it there, it would 
have been further propoſed to him to fign the letter, * For Dun- 
* lop, Houſtoun, Gammell and Company, James Dunlop,” and Mr 
Scott would have proceeded to enquire about his powers from 
the Bank; but Mr Dunlop, by rejecting the forms and expreſſions 
propoſed by Mr Scott, did in the moſt explicit manner declare, 
that he was taking the account for himſelf and not for the Bank, 
and that he neither would nor could bind the Bank for it; and 
he accordingly writes the letter in the terms that have been ſeen, 
and ſubſcribes it by his ſimple ſubſcription as an individual acting 
for himſelf alone in the buſineſs. It is alfo to be remarked, that 
the notes figned in this manner by the caſhier, are exactly agree- 
able to what the Royal Bank and the public at large were ac- 
quainted would alone be binding on the Greenock Bank, which 
of itſelf ſhould have been a ſufficient caution againſt accepting, 
with a view of binding the Greenock Bank, a ſecurity of any 
other nature. | | 

It is further obſervable; that Mr Scott Moncrieff in his ſcroll 


had made Mr Dunlop ſay, that he would be glad to take the ac- 
M count, 
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count, © that I may be enabled to take up their notes, Cc. But 
this is ſtruck out in Mr Dunlop's letter, becauſe he was conſcious 
it would be moſt unjuſtifiable to ſuffer any expreſſion to ſtand 
that might ſeem to 1mport that he needed a caſh-account to ena- 
ble him, when he had funds of the Bank in his hands infinitely 
more than ſufficient for this and every other purpoſe, and knew 
beſides, that the Bank had a ſuperabundance of money at this 
time, and even conſiderable ſums lying dead. 

The affluence of the Bank in money at all times, and more par- 
ticularly at the very period when this caſh-account was taken by 
Mr Dunlop, appears in a ſtrong light from the private letters 
from Mr Gammell to Mr Dunlop, the whole of which, for a pe- 
riod of fifteen months preceding Mr Dunlop's failure, was reco- 
vered by the petitioners from Mr Dunlop, as well as his correſpon- 
dence with the Bank's caſhier, recovered for a like period. Ina 
letter, dated the 2d of January 1793, Mr Gammell writes to Mr 


Dunlop: am favoured with your letter of yeſterday's date. 


* There is a good deal of caſh belonging to the Bank now in the 
hands of Meſſrs Moffat, Kenſington and Styan, which will be 
daily increaſing, as we have not drawn upon them for ſome 
time at ſhort dates. Would you and the other partners adviſe, 
that Meſſrs Moffat and Company ſhould purchaſe for the Bank 
L. 4000 of Bank ſtock, on beſt terms, c. You know, that our 
money in their hands is bearing no intereſt.” And, on the 4th 
of January Mr Gammell writes again: I wiſhed to have your 
* opinion what was beſt to be done for the intereſt of the Bank, 
* and if you and they (the Bank partners) decline purchaſing 
* ſtock at preſent, Meſſrs Moffat and Company ſhall be wrote to, 
to pay Mr Simon Fraſer L. 5000 on your account, on the terms 
* you mention.“ This laſt was in anſwer to a letter from Mr 
Dunlop of the 3d of January, in which he ſignified, that ſince the 
Bank had ſo much money lying unemployed in London, he, it 
they pleaſed, would take L. 5000 of it at 5 per cent. to be paid in 
to his correſpondent at London, Mr Simon Fraſer, and repaid 
when the Bank had occaſion for it. 

The reſpondents ſhall only notice one other alteration, towards 
the end of the letter. By the ſcroll the balance is to be payable 
at any time, upon three or four weeks warning.” But this is 
altered in the letter into * ſix weeks notice,“ which is a farther 
proof that Mr Dunlop was taking the account for himſelf, as it 
could not be ſuppoſed that the Greenock Bank would think three 
or four weeks warning too ſhort. 
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After Mr Dunlop had ſo plainly declared, by the alterations 
which he made upon the ſcroll of the letter, and the form of the 
order, that the Greenock Bank was to be out of the queſtion, and 
that he was taking the account for himſelf only, and not for the 
Bank, and that he only, and not the Bank, were to be bound for it, 
it is to the reſpondents inconceivable how Mr Scott Moncrieff 
could be under any miſapprehenſion, or entertain any doubt up- s 
on the ſubject ; and, if he ſuppoſed that the Greenock Bank had 
been conſulted, he muſt have concluded at once from theſe altera- 
tions, that they had refuſed to agree. The import and purpoſe of 
the alterations was plain, and could not be miſunderſtood. But, 
if Mr Scott had a doubt, he would naturally enquire at Mr Dun- 
lop what was the meaning of the alterations, and for what pur- 
poſe they were made. 
Mr Scott Moncrieff never yet has explained what paſſed be- 
tween him and Mr Dunlop on the ſubject of theſe alterations on- 
the ſcroll of the letter, or that any thing was ſaid about them. In 
his letter to Mr Simpſon of 1ſt January, he calls them * trifling Conduct of 
alterations,“ without explaining to his correſpondent what they tbe petition- 
were, and makes no mention of any thing that paſſed about them ; — 
and now, when the recovery of the ſcroll, and compariſon of it tion. 
with the letter, ſhows them to be material, he is equally lent. The — 
alterations did not, and could not eſcape his obſervation altoge- 
ther; and when he ſaw Mr Dunlop would not allow the propoſal 
to ſtand as ſtated in the ſcroll, a propoſal for an account to be 
kept in his name for the Greenock Banking Company, but alter- 
ed it in that moſt eſſential part, he muſt be underſtood to have 
| acquieſced in the obvious meaning with which the alteration was 
made. | | 
In his letter of 1 January 1793 to Mr Simpſon, conveying a 
i copy of Mr Dunlop's letter as adjuſted by that gentleman, Mr 
; Scott Moncrieff, no doubt, ſeems to wiſh to perſuade his corre- 
1 ſpondent and himſelf, that the letter might be ſufficient to bind 
| the Greenock Bank, but he at the ſame time plainly diſcovers, 
that he was at leaſt extremely doubtful whether it would have 


$ that effect. There is ſomething extremely unaccountable in the 
e whole of Mr Scott Moncrieff's conduct in this affair, which the | 
$ reſpondents are quite at a loſs to underſtand. They cannot con- | 
r ceive, as they have juſt now ſaid, how he could have a doubt ; 1 
it but, if he doubted, it is ſtill more myſterious how he ſhould ne- i 
e glect to take any one of the many obvious methods of having his 
doubts abſolutely removed. And it is not leſs myſterious 3 Ul 
I | the |; 
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the reſt, how he ſhould, in the midſt of his doubts, and before re- 
ceiving any anſwer from Edinburgh, have allowed Mr Dunlop 
to operate upon the caſn- account. It 1s alſo a ſingular and very 
unlucky circumſtance, that while he was holding out to the 
caſhier and directors at Edinburgh that he thought the matter 


doubtful, he did not ſtate particularly the alterations made u 


the ſcroll of the letter by Mr Dunlop, which, if they did not 
carry certainty, were ſurely the ſtrongeſt grounds for doubting, 
and, if ſeen at Edinburgh, would probably have left no doubt 
there at all. | | 

It is true the petitioners ſtate that Mr Scott got his inſtructions 
from Edinburgh previous to his drawing up this ſcroll, © and 
that he acted preciſely agreeable to the advice and directions 
* from Edinburgh,” ſo that when the directors at Edinburgh 
ſaw Mr Dunlop's letter of iſt January 1793, they could not be ig- 
norant that there were very material alterations, though they 
may not have ſeen the preciſe terms of the ſcroll. 

One thing is clear, that Mr Scott Moncrieff ought never to 
have contented himfelf with doubts and conjectures whena third 
party was concerned, and where he was at liberty to proceed on 
nothing but certainty, and certainty might ſo eaſily have been 
obtained. | 247-8 

In his letter to Mr Simpſon of 1ſt January 1793, however, 
after mentioning that Mr Dunlop had brought him the letter of 
propoſal for the cath-account, with ſome trifling alterations from 
his Mr Scott's ſcroll, the nature of which are not explained, he 


| 2 p. 13. proceeds thus: I Tuink (ſays he) the Banking Company is ſuf- 


* ficiently bound, the account being opened with him, their a- 
* gent. I propoſed that his orders ſhould be drawn, which place to my 
account for Greenock Banking Company ; and I faid, that when bills 
on London were offered him, of which he gets a great deal, in- 
ſtead of paying his ſmall notes for them, and giving both bis 
clerks and ours ſo much trouble counting them, when he knew 
the money would go into the Banks, he might give the people 
draughts on us. He ſaid, in ſuch caſes it would not do ta draw 
orders in that form, as he would not wiſh it to be known to the 
other Banks that the account was for the Greenock Bank, and 
that as the ground upon which the account was opened was 
clearly explained by him in his letter to be for the Greenock 
Banking Company, it was unneceſlary to put that in every order. 
What do you ſay to this. I do 8UPPOSE the letter fixes the reſpon- 
* ſibility completely, without, ſaying any thing of the * 
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Bank in his orders, but I was thinking, that perbapt it might be 


© proper for more ſecurity, to get bim to ſay in the letter, that I, as a- 
gent for that Bank, oblige myſelf to pay up the balance, Cc. 
yet I do not know if that is neceſſary. The ſum due us will never, 


© he ſuppoſes, be greater than it is at preſent, perhaps for a day or 
* two, it may be fix, or eight, or ten thouſand ; but I explained 


to him fully that it was not meant to be a permanent advance, 
or any thing more than was neceſſary for taking up his notes, 
and giving him a few days time to repay us, and this he under- 
ſtands to be our meaning. He preſſed me much to allow him 
25 days on London bills, which he ſaid would be greatly in his 
* favour, and enable bim to pay us in that way. I faid, I did not 
« ſee it was poſſible for us to depart from a general rule, as we 
© had never done it in one inſtance, but he inſiſted on my men- 
« tioning it to you,” Cc. 

After reading this letter, it ſeems impoſſible that the caſhier, 
Mr Simpſon, and the directors at Edinburgh, ſhould not have per- 
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ceived that this was a tranſaction that had never been commu- 
nicated to the Greenock Bank; and Mr Dunlop's letter, apply- 
ing for the caſh-account, going to hand at the ſame time, further 


ſhewed, that he meant nothing but a private account to himſelf, 
If they were not ſatisfied that it was ſo, they could not have re- 
frained from giving poſitive and direct orders to their caſhiers at 
Glaſgow to write to the Greenock Bank, adviſing them of what 
was going on, and defiring to know if they were to be bound for 
that account, and to report the Greenock Bank's anſwer to the 
_ caſhier at Edinburgh. Leſs than this could not have been ex- 
pected from Mr Ramſay and Mr Simpſon, if they had any idea 
that the Greenock Bank were to be bound. Whether ſuch direc- 
tions were not given, or, if given, were not complicd with, is a 
matter of indifference to the reſpondents. 

It is worth remarking, that what Mr Scott ſays in the above let- 
ter, clearly implies, that he underſtood that ſome of the orders 
given by Mr Dunlop on this caſh-account might paſs through dif. 
ferent hands, which could not happen if the account was meant 
to be confined merely to the exchanges of notes, as the petition- 
ers would now Wiſh to have it believed; for all orders given for 
any balance of an exchange muſt have paſſed directly from Mr 
Dunlop into the Royal Bank, and never could be ſeen by any 
other perſon. There were therefore alſo to be orders of another 
kind, which it was ſuppoſed might paſs through the hands of third 
parties, at leaſt Mr Scott a was willing, and agreed yy 
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there might be ſuch ; and indeed that is moſt explicitly ſtated, by 
Mr Scott, in two different letters, thoſe of 26th December 1792, 
and iſt January 1793, particularly in the laſt, where he ſays, © In- 
* ſtead of paying his ſmall notes, when he knew the money 
* would go into the Banks, he might give the people draughts on 
* us.” This, it is clear, neceſſarily gave Mr Dunlop a power of 
operating on the caſh-account in whatever way he pleaſed, in the 
courſe of his private tranſactions, which circumſtance alone ſuf- 
fices to ſhow, that it could be nothing elſe but a private account, 
whatever miſapprehenſion Mr Scott Moncrieff may now pre- 
tend. | 

After peruſal of Mr Scott Moncrieff's letter of the 1ſt of Ja- 
nuary, it will require no argument to ſhow that he was at leaſt 
very doubtful at the time of the tranſaction itſelf, whether the 
Greenock Bank could be bound by it, and that he rather wiſhed 
he could think ſo, or that others might think fo, than was really 
ſatisfied it was the caſe. He thinks, he ſays, that they might be 
ſutliciently bound: He ſuppoſes that the reſponſibility of the Bank 
may be fixed by the letter, but itil] he is thinking that another 
clauſe might be proper to make it clearer, which clauſe however 
was not agreed to, for it does not appear in the letter. I was 
thinking (ſays he) that perhaps it might be proper, for more ſe- 
curity, to get him to ſay in the letter, that J as agent for the 
* Bank oblige myſelf to pay up the balance, Cc. Yet I do not 
* know if that is neceſſary. Here it appears that Mr Scott Mon- 
crieff was ſenſible of a defect in the very important point of the 
obligation to pay the balance, and that there was nothing in the 
letter as it ſtood which could be conſtrued to ſignify that Mr Dun- 
lop was binding the Greenock Bank for it. He mentions an a- 
mendment that might be made for more ſecurity,” but gets off 
from it again by ſaying, that he does not know if it is neceſſary ; 
and the plain truth has been, that he was aware that Mr Dun- 
lop would not give the letter on any other terms than as it ſtood, 
and even in the amendment, which however never was agreed to, 
though it muſt have been aſked, it is obſervable, that he avoids 
the plain direct form of making Mr Dunlop oblige the Greenock 
Bank for payment of the balance, which, if he had had powers 
to bind, and it was truly intended, was the only proper one. 

In the moſt favourable view of the caſe for the petitioners, it is 
clear, that for ſome reaſons or other, Mr Scott Moncrieff and his 
friends in Edinburgh deemed it eligible to enter into a doubtful 
concealed tranſaction with Mr Dunlop, though they doubted of 

its 
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its being effectual to bind the Bank, rather than openly apply to 
the Greenock Banking Company itſelf, which would have remo- 
ved all doubts. | 

The reſpondents beg leave to aſk, if the petitioners doubted, 
Why did they not enquire? Why did they not apply to the Green- 
ock Bank itſelf, which was the plain and proper way of obtaining 
certainty and ſatisfaction? Theſe queſtions have been often aſk- 
ed, but never have received, and, with ſubmiſſion, never can re- 
ceive any tolerable anſwer. The diſtance betwixt Glaſgow and 
Greenock is not fo great as to create any delay or difficulty of 
communication, If Mr Scott Moncrieff had only taken the trou- 
ble to write a few lines to the caſhier of the Bank at Greenock, 
he would, in the courſe of a few hours, have received an anſwer 
which would have put an end to all his doubts, by informing him, 
that the Bank neither was bound by it, nor would authoriſe or 

permit any ſuch tranſaction. 

The avoiding to give any notice to the Greenock Bank of ſuch 
an extraordinary tranſaction, the reſpondents muſt be forgiven 
to conſider as an undue concealment, which, to whatever cauſe 
it may be aſcribed, cannot be juſtified or excuſed. Even if the 
Royal Bank had been ſecure themſelves, and there had been no 
doubts, it would have been their duty to communicate directly 
with the Greenock Bank upon ſuch a buſineſs ; becauſe, to tran- 
ſact ſuch a matter with an agent when the principal was at hand, 
was in itſelf improper, and muſt have expoſed the latter to a 
great and unneceſlary hazard; and to put a ſtop to a courſe of 
paying ready value, and allowing the agent to take up what he 


wanted upon credit, contrary to former uſage, was putting a very 


dangerous power into the hand of the agent, and enabling him 
to miſapply his conſtituents funds. Beſides, as there were obliga- 
tory letters on both ſides to be executed relative to it, the com- 
mon courſe of buſineſs muſt have pointed out to them, that if 
the caſh- account was for the Greenock Bank, the obligatory letter 


on the part of the Bank ought to have been ſubſcribed by their 


caſhier, who ſubſcribes all their other obligations. 

But if they were to content themſelves with Mr Dunlop the 
agent, and to go no farther, why not at leaſt defire to fee his 
powers? why not aſk him if he had communicated the matter to 
the Bank, and received their approbation and authority, and get 
a plain anſwer, or ſome anſwer upon theſe important points. 
And in fine, why did they not get from Mr Dunlop an explicit 
obligation, purporting in clear and plain terms to bind the Bank, 

in 
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in place of a letter, which Mr Scott Moncrieff himſelf conſidered 
at the time to be at leaſt not clear upon this point. Theſe que- 
ſtions alſo, have not yet received any anſwer, and the reſpondents 
will take upon them to ſay, can never receive any that will be 
ſatisfactory. | | 

Further, Mr Macdowall, one of the partners of the Greenock 
Bank, was upon the ſpot, reſiding conſtantly in Glaſgow ; bur the 
buſineſs was never once mentioned to him either by Mr Dunlop 
or by the caſhiers of the Royal Bank, Mr Macdowall was well 
known to Meſſrs Scott Moncrieff and Dale. They alſo knew him 
to be a partner of the Greenock Bank, and they had an opportu- 
nity of meeting and ſpeaking with him every day. Surely then, 
when Mr Scott Moncrieff was * doubting? and * ſuppoſing,” and 
at a loſs to determine whether the Bank would be bound or not, 
he would naturally have taken the opportunity of mentioning 
the matter to a partner of the Bank whom he often ſaw, if there 
had not been, from ſome motive, an inclination to conceal it. 
Certain it is, however, that no notice was taken of it to Mr Mac- 
dowall, who never heard of the tranſaction till after Mr Dun- 
lop's failure. | 

It has been ſaid, that Mr Macdowall was a © ſleeping” partner, 
as the petitioners are pleaſed to term it, and that he never is con- 
ſulted nor takes any concern in the buſineſs of the Bank. Every 
body who knows Mr Macdowall knows him to be a very active 
and intelligent merchant; and as to his never being conſulted 
about the buſineſs of the Greenock Bank, the contrary clearly 
appears from evidence in proceſs, and in fact, as was formerly 
mentioned, there was ſcarce ever a caſh-account, to the extent 
of L. 100, granted by the Bank, without Mr Gammell, the acting 
partner, firſt writing to Mr Dunlop to adviſe with the other. part- 
ners, and inform if they approved of granting it, if they had not 
been agreed to at the meetings of the Company at Greenock. 

It cannot well be diſputed, taking the affair in any view, that 


there has been an extraordinary degree of looſeneſs through the 


whole of this tranſaQion on the part of the Royal Bank. But 
to whatever cauſe that may have been owing, third parties ought 
not to ſuffer becauſe they were looſe in their tranſactions. How 
much of the fault lies at Edinburgh, or how much at Glaſgow, is 


a matter with which the reſpondents have no concern. Neither 
can it now be known ; becauſe Mr Simpſon, the caſhier at Edin- 


burgh, kept no copies of the letters he wrote upon this very im- 
portant buſineſs, and Mr Scott Moncrieff having deſtroyed All 
the 


. 


the letters he received upon this ſubject, it is now impoſlible to 
diſcover with certainty what were his preciſe inſtructions, or how 
far they were or were not fully complied with. 
It is ſaid, that in conſequence of a memorandum from Mr 
Ramfay, Mr Simpſon cautioned Mr Scott Moncrieff to keep the 
Greenock Bank bound. Neither the memorandum, nor the let- 
ter containing the alleged caution, are it ſeems now extant, and 
there is no evidence of the fact but the petitioners own aſſertion; 
but ſuppoſing it true, it leads to concluſions which are very much 
againſt them. Ir is evident from all the circumſtances of the 
caſe, as well as from what Mr Scott Moncrieff and Mr Simpſon 
ſay in their depoſitions as havers, and a paſſage in the defenders 
memorial to the Lord Ordinary, that this caution, if given, muſt 
have been after Mr Dunlop's letter of propoſal for the caſh-ac-/ 
count bad been ſeen at Edinburgh; and it therefore proves, that the 
caſhier and directors at Edinburgh muſt have been ſenſible, that 
that letter could not have the effe to bind the Greenock Bank ; 
and it would only imply, that Mr Scott Moncrief had been di- 
rected to do ſomething further, ſuch as to apply to the Greenock 
Bank itſelf, and get ſome obligation from them if they were tobe 
concerned, which he never did, knowing they had no concern and 
were entirely ignorant of it. | 
Mr Scott Moncrieff, in his depoſition as a haver, ſays, * That Exhibits, 
in Mr Simpſon's private notes to the deponent above men- P- 36. 
tioned, he expreſſed his approbation of an account being opened , 
with Mr Dunlop, as agent for the-Greenock Banking Company, — 
for the exchange of their notes, in terms of Mr Dunlop's —--_ -. 
letter, produced in the proceſs, keeping the Greenock Bau- a 
ing Company bound by that, tranſaction.” According to b > 
this, the alleged direction or recommendation to keep the Greenn 
ock Bank bound, was given after Mr Simpſon had ſeen Mr " 
Dunlop's letter, propoſing to take the account by the defignation / 
of agent for the Greenock Banking Company. And in their ad- 
ditional memorial to the Lord Ordinary, the petitioners, after 
quoting a paſſage from Mr Simpfon's depoſition as a haver, (Ex- * 
hibits, p. 36. proceed thus: Mr Simpſon, upon his examination, | 
added, That Mr Ramſay, in his memorandum. on the ſubject, 
© mentioned expreſsly his underſtanding that the Greenock Bank 
+ was to be bound, and that the account was with them; but this 
was oppoſed being taken down on the part of the. defenders. | 
The fact, however, appears from Mr Scott Moncrieff's depoſi- "oi 


tion, that Mr Simpſon had wrote to him agreeable to Mr Ram- 
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* ſay's written memorandum, namely, keeping the Greenock 
Banking Company bound by that tranſaction, which alſo plain- 
ly imports, that the memorandum and caution given were after 
ſeeing Mr Dunlop's letter. | | 

But even ſuppoſing this caution to have been given before 1ſt 
January 1793, the concluſions are juſt as ſtrong againſt the peti- 
tioners; for, firff, It ſhows undeniably, that both Mr Ramſay and 
Mr Simpſon were fully aware, that Mr Dunlop might be defiring to 
take ſuch an account upon his perſonal credit alone, though it 
was for his agency buſineſs; and, 2dly, If Mr Ramſay's memo- 
randum, deſiring to keep the Greenock Bank bound, was before 
Mr Dunlop's letter of iſt January 1793, then it is evident, that 
both the caſhiers at Edinburgh and at Glaſgow had paid no at- 
tention to the caution, the propoſal in the letter being clearly for 
a private account, without the leaſt mention of binding the Green- 
ock Bank. 

If Mr Simpſon's letters to Mr Scott Moncrieff, in anſwer to his 
letters of fſt and 3d January 1793, had been preſerved, it would 
then have been ſeen clearly what the views of the managers of the 
Royal Bank at Edinburgh were at that time, and what direQions 
or cautions they had given, Unhappily neither of thoſe letters 
nor copies of them are now extant, though one of the petitioners 
who wrote theſe letters of ſo much conſequence ſhould ſurely 
have kept coptes of them, and the other petitioner, in whoſe 
hands they were, ought to have preſerved them: And here the 
reſpondents have again to regret Mr Simpſon's conduct in not 
keeping copies of letters of ſuch importance, and Mr Scott Mon- 

drieff's in deſtroying all the letters he received from Mr Simpſon 
3 relative to this tranſaction, and more particularly thoſe wrote at 
this critical period. But in ſuch circumſtances the preſumption 
muſt certainly lie againſt the petitioners, and the reſpondents are 
entitled to found upon the probable contents of thoſe letters, as 
if the letters themſelves appeared. 
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Evidence that That Mr Dunlop's own intention and underſtanding were, that 
Mr Dunlop he himſelf ſhould be the only obligant, and that the Grenock 
— bop na Bank were to have no concern, is clear, as already ſaid, from the 
count to be on letter itſelf, and ſtill clearer, by his refuſing and altering the ſcroll 
his private cre- that was prepared for him; and it is the underſtanding of the 


| mins oh perſon who grants the obligation, that in every caſe is ſolely to 
be regarded, | — 
| is 
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This conſtruction of the letter is farther confirmed by Mr Dun- 
lop himſelf, the writer of it, who muſt know his own meaning 
beſt, and who has no intereſt in the queſtion, becauſe he muſt 
in all events be liable to the one party or the other, He has all 
along ſaid, that he took the account, and did underſtand that it 
was given to him as an individual, and upon his own credit only, 
and that he never once ſpoke of binding the Greenock Bank, and 
far leſs meant to bind them by any thing contained in his letter 
of the 1ſt of January 1793; and he not only ſays this, but has 
ſworn to it; for in the ſtate which he gave up under his ſeque- 
ſtration, the debt due to the Royal Bank upon this account is 
ſtated as a private debt of his own, and to this ſtate he made 
oath. Beſides, that this was his own ſenſe of the matter at the 
time, is evident from his account with the Royal Bank, being 
entered as a private account in his private books, and kept en- 
tirely diſtin from his accounts with the Greenock Bank in theſe 
books, which no perſon but himſelf and his clerks had acceſs to 
ſee, and where there was no occaſion for any diſguiſe, not to 
mention that there never was the leaſt mention of it in the month- 
ly accounts he ſettled with the Greenock Bank. 

It is thus evident, both from Mr Dunlop's letter of the 1ſt of 
January 1793 itſelf, containing his propoſal for the caſh-account, 
and the only obligation ever offered or granted for payment of 
the balance, and alſo from the whole hiſtory of the tranſaction, 
that Mr Dunlop took the account for himſelf, and bound himſelf 
only, and neither meant nor pretended to biad the Greenock 
Bank; that Mr Scott Moncrieff could not ſuppoſe that the Green- 
ock Bank would be bound, and by his own account doubted at 
the very time he accepted of the letter, and Mr Simpſon and the 
directors at Edinburgh could not ſuppoſe it otherwiſe, than by 
preſuming that Mr Scott Moncrieff had foreſeen what he never 
ſaw, and done what he never did. 


The caſh-account thus obtained by Mr Dunlop was opened on the Operations on 


1ſt of January 1793, and, after continuing for no more than a pe- 
riod of eleven weeks, cloſed by his bankruptcy on the 21ſt of 


the caſh account, 
and circumſtan- 
ces during its 


March, with a balance of L. 9182 againſt him, when his failure continuance. 


brought the tranſaction to light. 144b+ ++ 
In what manner Mr Dunlop operated upon the account, and 
for what purpoſes he gave the orders that are placed to his debit, 
they have no opportunity to know, nor'is it in the leaſt —_ 
material, 


Vide Pr. p. 20. 
D. 
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material, for in whatever way the account was managed, it does 
not concern them. 5 

The petitioners have made a parade of proving by two of the 
elerks at their Glaſgow office, and what are called their blot- 
ters, that all the orders at the debit fide of the account were 
for the balances of the exchange of Greenock notes made three 
times a-week, in terms of the new agreement with Mr Duntop. 
Allowing it to be fo, it is not of the leaſt conſequence in the 
cauſe. Mr Dunlop, as has been often obſerved, had no authority 
to take up Greenock notes upon credit. By the ſettled agree- 
ment between the two Banks, he was to make inſtant payment 


in bills on Edinburgh at one day's date, for doing which funds 


were put into his hands by the Greenock Bauk. If they deli- 
vered Greenock notes to Mr Dunlop otherwiſe, and by way of 
advances upon a caſh- account, which was the fame with getting 
a loan in Greenock notes, the Greenock Bank is as little jntereft- 
ed in it, and as little gainers by it, as in any other loan where 
the lender delivers money to the borrower in Greenock notes. The 
Greenock Bank could not gain one penny by fuch delivery of 
notes made to Mr Dunlop, for they were either ufed by himſelf 
and never tranſmitted to the Bank, or for ſuch as he did tranſmit 

he had full value in his own hands, to enable him to retire then 
in the proper way of delivering bills on Edinburgh at one day's 
date, and be got credit in his account with the Bank for all of 
them, and there remains ſtill a large balance due by him. 

The reſpondents did accordingly always ſtate it as they do 
now, to be a thing very immaterial, whether all the orders were 
for Greenock notes or not. Their words in their information are: 
The fact is not very material, becauſe, though true, it nowiſe 
* tends to make the Greenock Banking Company liable ;* and, in 
the anſwers to the condefcendence, * the defenders confider it to 
© be immaterial to the iſſue, whether the articles on the debit 
* ſide of this account were differences on the exchanges or not.“ 
They took notice of it only to point ont that the petitioners 
ſtatement appears to be contradicted by the written evidence, 
and as affording an argument ex abundante in favour of the re- 
ſpondents. me. | F 

If the point were of more conſequence, it would be eafy to 
ſhow, that neither the clerks nor the blotters can aſcertain the 
fact of all the orders being for the balances of exchanges. What 
are called the blotters are totally improbative, containing no- 


thing but confuſed markings of figures, with here and there a 
letter, 
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letter annexed. The two clerks do not concur, but depone each 
to ſeparate articles; and, at any rate, parole teſtimony is not 
competent for proving delivery of money. Beſides, it is evi- 
dent, upon attending to the depoſitions of Meſſrs Penny and 
Gibſon, that they ſpeak not from memory, but from inference 
and ſuppoſition funded on their blotters, and the caſh- account it- 
ſelf in the books of the Bank. Mr Penny in his depoſition, ſays 


exprelsly, that there are no dates annexed to the articles in his Proof, p. 9. A. 


blotter, though he affixes dates to what he calls the excerpt from 
It. 

Mr Gibſon, again, has inſerted certain written explanations in 
his excerpt, to which there is nothing correſponding in the blot- 
ter; and yet, upon his being interrogated, From what ſource did 
* he get that information? he depones, © That he has that informa- 
* tion from his blotters, and from no other ſource.” And, upon 
examining his blotters, it appears, that they do not ſupport his 


excerpt even with regard to the ſums, in many inſtances, but ſeem 


rather to contradict it; for example, in the excerpt of the 14th of 
March the ſum is L. 1595, but in the blotter there appears only 


L. 899, and there are various other inſtances of the fame kind.. 


Beſides, he acknowledges himſelf ignorant of the ſums of Royal 
Bank notes delivered by Mr Dunlop each day, and therefore in\- 
capable either from his blotters or his memory to ſpecify the ba- 


tance of exchange that was to be carried to the debit of the caſh- 


account. 
And, to place in a clear light the inadmiſſibility of ſuch pre- 


tended evidence, let it only be ſuppoſed, that in place of confi- 


ning it to the period of the caſh-account, the petitioners had gone 
back a twelvemonth before, and pretended to prove by their clerks. 


and blotters, that during all that time Greenock notes had been 
delivered in the exchanges to a greater amount than there were. 


bills on Edinburgh, could ſuch evidence, or any claim founded on: 


it, ever have been liſtened to? Surely not. 


Whether he actually did uſe the account for other purpoſes - 


or not, in reality makes no difference, ſince he unqueſtionably. 


had the power of doing it. But from what is to be juſt now- 


ſtated, it is believed your Lordſhips will be. ſatisfied, that there 


muſt have been tranſactions of one kind or other affecting the 


debit fide of the account different from the ordinary exchanges. . 


Mr Dunlop, in his weekly letters to the Greenock Bank, uſu- 
ally ſtated the account of the Tueſdays exchanges with the dit-- 
ferent Banks in Glaſgow ſeparately, and in his monthly accounts 
he ſtated the total amount of the Greenock. notes taken up from 
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the ſundry Banks at Glaſgow for the Tueſdays exchange from 
the 8th of January to the 19th of March 1793, agreeably to Mr 
Dunlop's weekly and monthly reports to them; which account 
they printed in the appendix to their information, and they ob- 
ſerved, that upon comparing it with the debit fide of Mr Dun. 
lop's caſh-account, ſeveral articles in the caſn- account greatly 
exceeded the total of the notes exchanged that day. 

Of this they pointed out the, following inſtances : 


| Total notes exchanged, as ad. 
Debit in caſh-account. viſed the Greenock Bank. 


Feb. 26. L. 2853 8 0 Feb. 26. L. 2394 16 © 
Mar. 5. 3609 16 o Mar. 5. 2269 18 © 
12. 1422 13 O 12. 922 13 © 

19. 2184 17 © 19. 1487 17 © 

L. 10070 14 0 L. 7072 4 © 


And they obſerved, * there muſt therefore have been other tranſ- 
© actions between Mr Dunlop and the Royal Bank, of theſe 
dates, beſides the exchange of notes, to make up the difference 
* of L. 2998, 10s. between the ſum charged againſt Mr Dunlop 
by the Royal Bank, and the ſum which, according to his advices 
© to the Greenock Bank, was the amount of the notes exchanged.” 

In their original reclaiming petition, the petitioners expreſſed 
themſelves on this ſubject as follows: It is ſaid, that, according 
to the advices which the defender received from Mr Dunlop of 
the exchanges of February 26. March 5. 12. and 19. the total 
notes exchanged were leſs than the ſums carried of theſe dates 
to the debit of the account with the petitioners, by very nearly 
the large ſum of L. 3000 Sterling, from which if true it followed 
of neceſſity, that ſums were carried to the debit of the accounts from 
different cauſes than the differences at exchanges. They did not 
however tell your Lordſhips, that fince Mr Dunlop's failure, Mr 
Auld, Mr Dunlop's clerk, informed Mr Gammell, that Mr Dun- 
lop generally adviſed the Greenock Bank of the ſums of their 
notes received at exchanges, very differently from what they 
were, and much below it, This can be diſtinctly proved by the 
evidence of Mr Auld, and muſt convince your Lordſhips of the 
fairneſs of the litigation carried on by the defenders in this cauſe, 
But unfortunately the jottings of the petitioners clerks, at the pe- 
* riods in queſtion, are ſtill extant, from which it appears,“ Cc. 
And ſo they go on to ſtate that theſe jottings were agreeable to 
the entries in the caſh-account, 5 
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Mr Auld was examined, and it appeared, that the Tueſday's ex- 
changes were adviſed ſometimes bigher, but never /ower than 

they actually were, as might be expected, in order to bring Satur- 

day's exchanges to account, Being interrogated for the petition- 

ers, he depones, That in conſequence of an enquiry made at Proof, p. 2e. 
* him by Mr Gammell, about a year and a half ago, he wrote &. 

* Mr Gammell a line that afternoon, informing him, that the 

* exchanges upon the Tueſdays were not always adviſed as 

* they really occurred, but that notes ſometimes came to hand 

* upon the Monday, or remained from the Saturday's ex- 
change, and theſe were included in the report of the Tueſday's 
exchange to the Greenock Bank, made upon the Tae(days.” 

And the letter itſelf from Mr Auld to Mr Gammell, which 

«© is printed in the appendix, ſtates the fact preciſely in the 

ſame manner. The words are: I find upon recollection I was App. p. 2. 
* wrong in ſaying, that the exact amount of the notes received 
from the Royal Bank upon the Tueſday was noted to the Bank 
* on the day of that retirement; for ſometimes when any of the 
notes received from the Royal Bank on the Saturday, remained 
on hand till Tueſday, they were added to thoſe received on that 
day, and made part of the ſum ſtated as retired from the Royal 
Bank.“ 

Mr Auld's depeſition and letter thus directly contradict the aſ- 
ſertion in the petition, that the exchanges were adviſed much 
* below what they really were,“ in place of confirming it, and his 
evidence ſhows, that the real exchanges on the days mention- 
ed might be leſs than the ſums adviſed, and of conſequence 
more widely different from the articles in the caſh-account, but 
could not be greater. 

It therefore remains ſtill true, that ex facie of the caſh- account, 
compared with the other buſineſs, there appears to have been 
other tranſactions affecting the caſh-account beſides the exchange 
of notes, the petitioners having yet given no explanation of the 
ſaid four entries, otherwiſe than by a ſuppoſition which turns out 
to have no foundation in fact. 

Mr Dunlop's books prove deciſively, that he conſidered this ac- 
count to be a private account. They alfo confirm the fact of the 
diſcrepancies betwixt the articles at the debit of the caſh- account 
and the exchanges; and they contradict, in place of ſupporting the, 
petitioners ſuppoſition, that the exchanges adviſed were lower than 
the real exchanges. In Mr Dunlop's books, there is an account with 
the Royal Bank, correſponding with this caſh- account, under the title 
| * Royal 
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Royal Bank Dr. Cr. ;“ ſo that he clearly enters the caſh-account 
in his books as a private account of his own. - There is alſo in 
the ſame books his account-current with the Greenock Bank; but 
the one has not the ſmalleſt relation or reference to the other, 
Mr Dunlop could have no inducement to ſtate things otherwiſe 
than they were in his own books ; nor indeed could he have any 
motive to ſtate the exchanges leſs than they were in the account 
tranſmitted to the Greenock Bank. 

The peritioners at firſt poſitively ſaid, that after the method of 
the caſh-account was adopted, there were no more bills given 
upon Sir William Forbes and Company, at one day's date, for pay- 
ment of the exchanges ; and they even raiſed an argument upon 
this, that the reſpondents, from that circumſtance, had an oppor- 
tunity to diſcover the alteration. In their memorial to the Lord 
Ordinary, they ſay, Judge whether it is poſſible to conceive, that 
* during the three following months, Mr Gammell could have re- 
* mained ignorant how the purſuers complaints were diſpoſed of, 
* and how the differences were ſettled, fince they were no longer 
paid by draughts, at one day's date, on Sir William Forbes and 
Company.“ But upon enquiry at Sir William Forbes and Com- 
pany, it was found that there had been ſundry ſuch bills during 
this period ; and upon the diligence granted by the Lord Ordinary 
before the cauſe was taken to report, a liſt of them was recover- 
ed from Mr Simpſon, arranged according to the order of the dates 
of payment, which was printed among the exhibits, No. 57. and 
the petitioners have of courſe been ſilent upon that topic fince. 
Another liſt of the ſame bills, together with a lift of the bills 
on London, given by Mr Dunlop, was recovered from Mr Scott 
Moncrieff upon the laſt diligence, and is printed in the appendix 
to this petition, No. 8. 

It appeared from Mr Simpſon's liſt, that a bill upon Sir William- 
Forbes and Company, for L. 2422, 6s. dated 16th, and paid on. 
the 20th of March, had not been credited in the caſh- account. 
The reſpondents took notice of this, and it is now ſaid, that it 
appears from the blotters, that the balance of the exchange on. 
the 16th of March amounted to an equal ſum, and that though 
it be true that the bill is not credited, yet on the other hand nei- 
ther is the ſaid balance debited in the caſh-account, and that this 
is the reaſon why no credit appears to be given for the bill. 

Allowing the explanation to be true, it certainly proves, that 
the account has not been very accurately kept; and it further 

ſhows, 
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ſhows, that when they formerly ſtated, that * credit was given in pur. Mem. 

* this account to the defenders for all payments made to them in p. 20. & 

© return for Greenock notes delivered to their agent Mr Dunlop, Iaf. P. 10. 

* and on the other hand, they were debited with the amount of 

* all the Greenock Bank notes received in the courſe of buſineſs 

and delivered over to their agent,“ their ſtatement had been very 

incorrect. The exchange on the 16th of March not being a Tuet- l 
day's exchange, the reſpondents had no acceſs to know whether | i 
there was any, or what balance delivered, nor is there any ſuffi- 

cient evidence of it at this moment. | | 

Althongh the petitioners brought forward their own clerks to 
ſupport their hypotheſis with regard to the debit fide of the ac- 
count, and to ſupply articles omitted; yet, when the reſpondents 
propoſed to put queſtions to theſe ſame clerks with regard to the 
credit fide of the account, this was not allowed. William Penny, 
clerk or teller in the Royal Bank office at Glaſgow, being inter- 
rogated for the reſpondents, * Whether all the articles at the re- pet 24 
dit fide of Mr Dunlop's account with the Royal Bank, werer. © © 
* paid in caſh, and, if not, in what manner were theſe payments ; 
© made? It was thereupon obſerved for the purſuers, That 
* nathing regarding this appeared inthe condeſcendence oranſwers, 
* of which a proof has been allowed z' and though they ſaid they 
would not objec, yet neither would they conſent to the queſtion 
being put; and therefore the Commiſſioner, * in reſpect the pur- 
* ſuers have not explicitly conſented to the Commiſſioner's putting 
the queſtion, refuſe to allow it.” 

There are ſeveral things, however, in the credit-ſide of this 
account, beſides the omiſſion of the bill of L. 2422, 6s. which 
would very much require explanation, Upon comparing the cre- 
dit-fide of the caſh-account with the liſt of bills, at one day's 
date, drawn on Sir William Forbes and Company by Mr Dunlop 
in favour of the Royal Bank branch, it appears that, in four in- 
ſtances, the ſum in the bills drawn greatly exceeds the ſum for 
which credit is given in the caſh-account of the correſponding 
date. See the entries of gth and 23d February, 2d and gth March 
1793, compared with the bills of thoſe dates. The four bills 
amount to L. 9873, 6 s. of which there appears no more at the 
credit of the caſh-account than L. 3384 : 17: 7, leaving a differ- 
ence of no leſs than L. 6488: 8: 5, for which no credit is given 
in the caſh- account. "16 

However this may be explained, the liberty taken in dividin 
the application of the bills in this manner, is a farther proof, 


Q that 


| 
| 
| 
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that the caſh-acconnt muſt have been conſidered as a private ac- 
count of Mr Dunlop's; and it demonſtrates, that the account is 
not to be relied on as exhibiting a complete view of Mr Dunlop's 
tranſactions with the branch of the Royal Bank at Glaſgow du- 
ring the period of that account. 

If the account was held by Mr Dunlop for himſelf, it might 
poſſibly be kept ſometimes in one way, and ſometimes in another; 
but if he held the account, not for himſelf, but for another, it 
is impoffible that he ever could have acted in ſuch an irregular 
manner, or that the Royal Bank would have ſuffered it, and more 
eſpecially, as the letter of 1ſt January 1793 had chalked out a cer- 
tain form of operating upon the account. Mr Dunlop and the 
caſhiers of the Royal Bank might diſpenſe with this rule, and: 


vary the form of proceeding, if Mr Dunlop himſelf only was con- 


cerned ; but they never ſurely could have thought of doing fo, if 
the Greenock Bank, or any third party, was underſtood to be 
liable for the account. 

And this leads the reſpondents to obſerve, that every circum- 
ſtance and incident that has yet appeared from the commence- 
ment of the acconnt to the concluſion of it, concurs with the evi- 
dence reſpecting the agreement for it, already ſo fully ſtated, in 
ſhowing, that it muſt have been underſtood by Mr Dunlop to be 
a private account to himſelf, and that this could hardly be miſ- 
underſtood by Mt Scott Monerieff, ien E ne eit 

The orders upon the account, 29 in number, are all in the 
common ſtyle of orders upon a private caſn- account, according to 
the form ſettled by Mr Dunlop. The - receipts for payments to 
the credit of the account, which are 43 in number, are in like 
manner common receipts, purporting the account to be the pri- 
vate account of Mr Dunlop, and all of them, except two, exactly 
agreeable to the form above engroſſed. vi i rfl 

Theſe receipts, drawn by the officers of the Royal Bank itſelf, 
and never to be ſeen by any mortal but themſelves and Mr Dun- 
lop, might certainly have been made as expreſſive of the account 
being for behoof of the Greenock Bank, as Mr Scott Moncrieff 
could defire, if this had been truly intended; and there can be 
no doubt, from the views which Mr Scott expreſſes in his letters 
above quoted, that ſomething of that kind would have been 
thrown into the receipts, if Mr Dunlop would have permitted it. 
But ſo far are the receipts from purporting any thing of that na- 
ture, that although the account. was opened for him under the de- 
Ggnation of agent for the Greeuoek Banking Company, yet * 

wo 
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would not ſuffer the receipts for the payments to bear the ſame 
to be received from him as agent, becauſe ſuch an expreſſion in 
a receipt might have been liable to an ambiguity. 

Accordingly, all the receipts, except two, run thus: Received 
from James Dunlop, Eſq; (ſuch a ſum), which is placed to the 


* 


* credit of his caſh- account.“ But in the two alluded to as excep- 
tions, and which are dated the 19th of January and 27th of Fe- 
bruary 1793, one bears: Received from Mr James Dunlop, as 
* agent for the Greenock Banking Company ;? and the other, 
* Received from Mr James Dunlop, as agent for the Greenock 
* Bank,” both, which receipts appear to have been drawn by 
ſome, perſon at the Royal Bank office, not uſually employed in 
that buſineſs, when the Ordinary clerks were not at hand. 

Mr Colin Auld, Mr Dunlop's clerk, who was ufually employed 
in carrying the orders, and making payments upon this caſh-ac- 
count, being examined with regard to the two laſt mentioned re- 
ceipts, and Interrogate, If he knows why Mr Dunlop was de- 
* ſigned iu that manner in thoſe two receipts, which he is not in 
* the other 41? depones, That he can aſſign no reaſon, except 

that they are written by a different hand from the others, and 


the deponent does not know the hand-writing. And depones, 


That, of the date of one or other of the two receipts above 
mentioned, Mr Dunlop happened to ſee the ſaid receipt up- 


on the deſk, in the counting-houſe, and enquired at the de- 


ponent, if the Royal Bank always drew the receipts in the 


ſame manner with that one? to which he anſwered, They did 
not; and be ordered the deponent to carry them a meſſage, de- 


6 

4 

6 

c 

c 
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* firing them not to do ſo again, and which meſſage the deponent 

meant to. have delivered to one or other of the tellexs of 

the Bank next forenoon; but he was countermanded by Mr 

* Dunlop the ſame evening, ſaying, that as they had done it bur 

* once, it was not worth while to take any notice of it. Depones, 

+ That neither Mr Dale, nor Mr Moncrieff, nor any of the clerks 

nor accountants abqut, the Royal Bank had any .converſation 

* with the deponent about the, ſaid receipts. Depones, That he 

* knows that neither of the two receipts are of the hand-writing 

* of Mr Dunlop, the defender, or of the deponent himſelf, nor 

any of the other receipts exhibited.” | 9 
This evidence proves conclufively, that Mr Dunlop, even du- 

ing the currency of the caſh- account, and long before his fail- 

ure, underſtood aud declared it to be his own private account, 


and that he not only underſtood ſo himſelf, but was anxious to 


guard 


4 t 
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guard againſt any thing which might afford a colour for after 
wards pretending that, it was underſtood differently at the Bank, 
Upon ſeeing an ambiguous expreſſion in a receipt, he immediate- 
ly challenges it, and deſires his clerk to carry a meſſage to the 
clerks or tellers of the Bank, defiring them not to do ſo again, 
and only countermands the meſſage becauſe, as they had done it 
but once, it was not worth while; and accordingly the introduc-" 
tion of the words he found fault with, was not continued, having 
happened merely by accident in theſe two inſtances, and the re- 
ceipts were uniformly given after, as well as before, in the form 
ſettled by himſelf, purporting the account to be his private account. 
That Mr Auld, Mr Dunlop's clerk, who had the management 
of this account, as well as of great part of his other buſineſs, 
did underſtand it to be a private account, for his own behoof 
only, is evident not only from the above quoted paſſage of his 
depoſition, but alſo from his letter to Mr Gammell, printed in 
the appendix, wrote in anſwer to ſome enquiries made at him 
as the perſon who had managed Mr Dunlop's buſineſs ; where, 
after mentioning a converſation betwixt himſelf and Mr Scott 
Moncrieff in the end of February or beginning of March 1793, 
App. p. 13-he ſays: * From this converſation I think it clearly appears, that 
© Mr Scott at that time conſidered the account to be ſolely for Mr 
© Dunlop's own accommodation, and not for the Greenock Bank.“ 
— p. 22. By the liſt of bills exhibited by Mr Scott Moncrieff, it appears, 
that Mr Dunlop drew the following bills on London, in favour 
of the caſhiers of the Royal Bank at Glaſgow, which were pla- 
ced as payments to the credit of his caſh-account : 


James Dunlop on Simon Fraſer, 25th Jan. 1994, at go days, L. 30 0 0 
Ditto on ditto, - — 60 500 0 © 
Ditto on ditto, '* e - 70 - 500 © © 
Ditto on ditto, 17th Feb. 0 - 1000 © © 


Mr Simon Fraſer was Mr Dunlop's known and ordinary cor- 
reſpondent at London, but a gentleman with whom the Greenock 

Bank never had any connection, they doing all their bufineſs in 

London with another houſe. Giving London bills, therefore, to 

be placed to the credit of the caſh-account, which were uniform- 
ly drawn on his own correſpondent, and never on the Bank's cor- 

reſpondent, was ſo plain an indication of the account being Mr 

Dunlop's private account, that it ſeems hardly poſſible Mr Scott 

Moncrieff could miſtake, even if he had a doubt otherwiſe. Be- 

ſides, Mr Scott Moncrieff depones, That he could not find any 

/ one 
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one bill on London or Edinburgh for the foreſaid period, drawn 
* by the Greenock Bank, or the ſaid Robert Caldwell, their ca- 
* ſhier.” And, as already obſerved, giving bills on London at 20 
days, when the ſelling price was 45 days, was ſuch a thing as Mr 
Dunlop might perhaps do for his own private accommodation in 
the caſh-account, but which it cannot be ſuppoſed the -Greenock 
Bank would have done. | 

And- what makes the inference from this circumſtance much 
ſtronger, is, that it appears from the evidence, that Mr Dunlop 
was always complaining of this part of the bargain as a perſonal 
hardſhip. In the treaty for the caſh-account, it has been ſeen, 
that Mr Dunlop, while he promiſed bills on London as an induce- 
ment to grant it, he inſiſted much that they ſhould be taken from 
him at leaſt at 25 days; and, from the excerpts of Mr Scott's 
ſublequent letters to Mr Simpſon, it appears, that he renewed his 
application on this head during the currency of the account. 

Of this date, Mr Scott Moncrieff writes to Mr Simpſon, Jan. 30. 1793. 
James Dunlop's account to-day is L. 6000 odds.“ [The balance 
that day was in fact L. 7738 Sterling] He was again upon me 
about taking bills on London at 25 days, and ſaid, if we did that, 
* he would give us about L. 1000 a-week. But Mr Dale thought, 
* and I told him, that it was very wrong in him to give 25 days, 
* (which he ſays be gives), as he is agent for a Bank. He ſaid, it 
* was not as a banker be did it, and that none of theſe bills are re- 
* mitted to the Greenock Bank. He goes in to Edinburgh to- 


* morrow.. Probably you may ſee him, He faid, inſtead of gi- - 


* ving 25 days, we might take theſe bills at 20 days, when he 
gave them, and allow him five days intereſt on all London bills 
* at ſettling the account, that is the ſame thing ; but it avoids 


the appearance of breaking through a, rule.” The converſation ; 
related in this letter, clearly imports, that Mr Dunlop underftood 
and believed the account to-be his own private account, the pro- 3 


fit and loſs upon which was to. affect himſelf, and that Mr Scott 
Moncrieff muſt have ſeen and known, that the account was a 
private account of Mr Dunlop's; for otherwiſe he never would 
have bought bills on London at 25 days, for himſelf as an indivi- 
dual, and yet have given ſuch. bills for laxge ſums at 20 days, as 
payments upon the caſh-account. This marked, in a manner 
that could not poſſibly be miſtaken, both that the account was his 
private concern, and his. motives for taking it, 


The circumſtance which the petitioners take notice of, that Mr Add. Pet. p. 36, 


Dunloꝑ ſometimes ſent to buy ſmall London bills at the Royal 
IJ R. Bank. 
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Dauk office in name of others, to conceal that they were for 
him, in place of affording any argument in their favours, is 
much againſt them; for there cannot be a ſtronger proof that lie 
conſidered the caſh- account to be his own, and held upon his own 
credit only. Had it been thought to be an account of the Green- 
ock Bank's, he could have had no reaſon for concealing any ſuch 
[tranſactions of his own as an individual. PO Inet 

The caſh- account was ſo uſed as to be converted into a perma- 
nent loan of a large ſum, during the currency of it. The peti- 
tioners themſelves have been at pains to prove this. See State, 
No. 2. of appendix to their original petition ; from which it ap- 
pears, that the balance of the caſh-account roſe to abont L. 8944, 
4 8. by the 20th of January, and never was under L. 6000 after 
that period. Such a permanent loan, even at 5 per cent. might 
have been convenient for Mr Dunlop as an individual; but it is 
impoſſible to ſuppoſe, that the Greenock Bank could take it, and 
run in debt in this way upon a caſh- account, if they had any re- 
gard either to their intereſt or credit. "5M 

Great part of the payments on the caſh-account were made in 
bills on Sir William Forbes and Company, or bills on London; 
but there are payments to the amount of. betwixt L. 25,000 and 
L. zo, ooo that were otherwiſe made, and what the nature of 
theſe payments were, the petitioners would not conſent that their 
clerks ſhould explain, If it had been explained, there can be- 
little doubt, that many other indications of the account being 
a private account of Mr Dunlop's would have appeared. 

The reſpondents ſhall take notice of but one other circum- 
ſtance, relative to the manner in which the operations upon the 
caſh-account were conducted. The drawing of bills upon Sir 
William Forbes and Company, at one day's date, for payment'of 
the exchanges, was by no means diſcontinued after the caſh-ac- 
count was opened. Many ſuch bills were drawn as formerly, 
though not for the full amount of the exchanges, and were pla- 


. ” ced in whole or in part to the credit of the caſh- account. From 


the liſt printed in the Appendix, No. 8. it appears that eighteen 
+ bills were drawn on Sir William Forbes and Company, during 
the period of the caſh-account, amounting to L. 25,120 : 12: 9. 
Now it is very remarkable, that all theſe bills are drawn upon 
Tueſdays and Saturdays, the regular days agreed upon for ex- 
changing between the Royal Bank and-Greenock Bank, aud none 
of them upon Thurſday, the new exchange day mtroduced-by the 
private agreement with Mr Dunlop. ! l quinn) 
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: „ 


This could hardly happen by mere accident, and it ſgems evi- 
dent, that it muſt have been purpoſely done to prevent Sir Wil- 
liam Forbes and Company, who were correſpondents of the Bank 
as well as Mr Dunlop's private bankers, from ſuſpecting that 
there was an exchange oftener than twice a-week, or that the prac- 
tice of giving bills on Edinburgh at one day's date was altered; 
and upon enquiring at thele gentlemen, it accordingly appeared 
that they never had any ſuſpicion of Mr Dunlop haying made his 
exchanges oftener than twice a-week. And Mr Samuel Anderſon, 
one of the partners of that houſe, having been examined upon 
this point under the laſt diligence, and * interrogated, If he knew 
* or ſuſpected that any alteration had taken place in the mode of 
* ſettling the exchange by Mr James Dunlop of the” Greenock 
* Bank notes with the Royal Bank branch at Glaſgow, about the 
* 1ſt of January 1793, or from that time to the date of his fai- 
* lure? depones, That he had no reaſon to think there was any 
* alteration in the mode of conducting their exchange at Glat- 
* gow.” | 

Theſe bills were alſo at one day's date, though they might as 
well have been at any other number of days or at ſight, had it 
not been that it was judged expedient to preſerve the appearance 
of adhering to the form preſcribed by the agreement originally 
ſettled between the two Banks ; nay, it appears from the evi- 
dence, that though Mr Dunlop gave bills at one day's date, yet 
he paid the diſcount or difference of intereſt to make them equal 
to bills at ſight, which could not poſſibly have any other reaſon, 
but a deſire to conceal any alteration, ſince otherwite he might 
juſt as well have given bills at fight. 
Buch is the hiſtory of the operations upon the caſh-account, 

and the circumſtances relative to it during its continuance, ſo 

far as the reſpondents have been able to diſcover them. 


And it may now be proper to attend to another ſtriking cir- 
cumſtance in the caſe, viz. that this tranſaction never was com- 
municated to the reſpondents by the Royal Bank, or by Mr Dun- 
lop, either at the time it was entered into, or afterwards, and 
that any tranſaction of ſuch a nature had taken place, as that 
they were ſuppoſed to be bound for any caſh-account, remained 
unknown to them till the time of Mr Dunlop's failure. 

This is a negative which requires no proof on the part of the 
reſpondents, but at the ſame time, it is ſupported by as irong, 
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Proof, p. 37. C. 


Tranſaction re- 
mained un- 
known to the 
Greenock Bank, 


till Mr Dunlop's 
failure. 
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real and preſumptive evidence, as any negative propoſition is ca- 
pable of. 

The petitioners do not pretend, that when they- made their 
agreement with Mr Dunlop, they ever applied to, or had any com- 
munication with the Greenock Bank ; and, as already obſerved, 
their conduct in this reſpet was altogether inexcuſeable, for if 
they meant to have any claim againſt the Bank, they ought to 
have treated with the Bank itſelf. They do not allege that Mr 
Dunlop, in treating or concluding with Mr Scott Moncrieff, ever 
ſaid that he had mentioned the matter to the Bank or Mr Gam- 
mell the acting partner. The letters paſſing between Mr Dunlop 


and Mr Gammell at the time, ſome of them wrote on the very 


days of the meetings betwixt Mr Dunlop and Mr Scott Mon- 
crieff, and two of them dated the 1ſt and 3d January 1793, none 
of which contain the leaſt hint of the buſineſs, prove indiſputa- 
bly, that in fact it never was mentioned, and the letter of the 
5th January 1793, founded on by the petitioners themſelves, de- 
monſtrates the ſame thing. 


It is therefore a ſettled and agreed point, that the tranſaction 


was concluded, and the operations on the caſh-account com- 


menced, without the Greenock Bank having received the leaſt 


hint that any thing whatever was paſling, or had paſled betwixt 
Mr Dunlop and the Royal Bank. 

But the petitioners affect to lay great ſtreſs upon a paſſage in 
a letter written by Mr Dunlop to Mr Gammell on the 5th of Ja- 
nuary 1793, Which they fay, if it does not contain full informa- 
tion of the tranſaction, does yet contain ſuch information as muſt 
have led Mr Gammell to enquire and obtain a complete account 
of it, and they print a part of this paſſage in capitals, as if it 
contained ſomething very material. The reſpondents view this 
letter in a very different light. To them it appears additional 
and very poſitive evidence, that the nature of the tranſaction was 
totally concealed, and moſt certainly, inſtead of informing them 
that they had any concern therein, it does in the moſt explicit 
terms ſtate the contrary. | 

The reſpondents ſhall lay the whole paſſage before your Lord- 
ſhips, with Mr Gammell's anſwer, and then make a few obferva- 
tions upon them. 

Mr Dunlop on the 5th of January writes: The Royal Bank 
* have been complaining very much of late, and perhaps with 
« ſome reaſon, of the number of our notes which were thrown 
in upon them, eſpecially on the Saturdays; and two or theos 
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* 
days ago Mr Scott Moncrieff called, and told me that he had 
orders from the directors at Edinburgh, either to refuſe our 
notes altogether, or to ſend them to Greenock on purpoſe every 
day, which he ſaid would be much cheaper to them than they 


were at preſent, which indeed I believe may be true. I ſaid, if 
ſuch meaſures as theſe were reſorted to, I believed we could 


procure as many of their notes as they could do of ours. He 


ſaid, however that might be, he had directions to make the ex- 

riment, at the ſame time he would be extremely ſorry to take 
a ſtep of that kind if any way could be fallen on to prevent it. 
I told him I could think of none, for I world by no means adviſe 
the Greenock Bank to alter the mode of making their exchanges, which 
had been fettled by mutual agreement. At the ſame time, as the 
management of theſe exchanges had been entirely left to me, 
if he could think of any way in which I as agent could accommo- 
date them, I ſhould have no objection to try it. After ſeveral 
converſations, he at laſt made a propoſal, which I told him 1 


ſhould make trial of, with which he ſeemed very well ſatisfied, 


and, in my opinion, it will make ſo little difference, if any, to 
me, that I can continue to ſettle the exchanges with the Bank 
in the ſame way as formerly ; and I agreed the more readily, 
as I think it will prevent a great many of our notes from going 
to Edinburgh, the procuring Edinburgh money to replace which, 
has been attended not only with expence to the Bank; but 
lately with very great trouble to me, and no doubt it has alſo 


© been troubleſome to Sir William Forbes and Company.” 


It being impoſſible from this letter to conceive, that the Bank 


could be anywiſe concerned in the matter, Mr Gammell took no 
further notice of it, than by a few words in the next letter, which 
he had occaſion to write upon other buſineſs, where all he ſays 


upon the ſubject is, * I am glad that you have ſettled matters ami- Jan. y. 1993. 


* cably with Mr Scott Moncrieff, and that upon ſuch a plan as 


6 


c 


will prevent our notes from going into Edinburgh, which was 
troubleſome to all parties concerned.“ And the ſubject was ne- 


ver mentioned again, nor any enquiry made, Mr Gammell belie- 
ving it to be, as repreſented. in the letter, a private buſineſs of Mr 
Dunlop's own, into which he had neither right nor occaſion to 


enquire. 


From Mr Dunlop's above quoted letter of the 5th of January, 


it is clear, in the firf place, That during the treaty between Mr 

Dunlop and the Royal Bank, and for ſome days after the tranſac- 

tion was finally concluded, and had begun to be carried into exe- 
| 8 


cution, 
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cution, the matter never had been once mentioned to the Green- 
ock Bank in any way, nor the leaſt hint given to them of any 
tranſaction whatever, which is a plain proof that they were not 
ſuppoſed to be concerned ; 2dly, That they were not informed 
afterwards that there was any tranſaction in which they were in 
any ſhape concerned; 3dly, That in place of being informed by 
Mr Dunlop of auy tranſaction or alteration which was to affect 
them, they were on the contrary aſſured, that he had told Mr 
Scott Moncrieft, that he would © by no means adviſe the Green- 
* ock Bank to alter the mode of making their exchanges, which 
© had been ſettled by mutual agreement ;' and, 4%, Though 
they were told, that Mr Dunlop bad agreed to try ſomething in 
which he as agent could accommodate the Royal Bank, and which 
was to affect himſelf only, he gave no information what it was. 
And Mr Gammell's anſwer of the 7th of January proves as clear- 
ly, that being ſatisfied with the aſſurance, that the Bank had no 
concern, he made no enquiry as to any arrangement or accom- 
modation, that was to be a private affair of Mr Dunlop's. 

Mr Dunlop, by purchaſing London bills for his friends in Edin- 
burgh, and by his other buſineſs and connections, had it in his 
0wer to circulate a great many of the notes of the Greenock 
Bank. Upon the manner in which an agent circulates notes, the- 
times and occaſions when, and the perſons to whom he pays them 
away, it will depend whether they continue long or ſhort in cir- 
_ culation, and quantities may be ſo iſſued, that it can be foreſeen 
they will very ſoon go into another Bank, which is no advantage- 
to the Bank from which they are iſſued, and may be an incon- 
venience to the Bank to which they come in, eſpecially if they 
return ſoon again after being taken up upon exchanges ; but in 
all this the management of the agent muſt of neceſſity be diſ- 
cretionary. The Bank which appoints him has no. controul, for 
if he gets value for their notes that is all that they can require, 
and in the nature of things, the particular times and occaſions of 
iſſuing them muſt be left to his own diſcretion and judgment, and 
when he exerciſes this diſcretion in ſuch a manner as frequently 
to iſſue notes by ſuch channels as will carry them ſoon into ano- 
ther Bank, it is by himſelf only that redreſs in this particular can 
be given. 

When Mr Gammell, therefore, was informed by Mr Dunlop's 
foreſaid letter, that Mr Scott Moncrieff was complaining of their 
notes being thrown in upon the Royal Bank in too great quan- 
tities, and returning too rapidly; and that he, in anſwer to this com- 

plaint, 
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plaint, had told Mr Scott Moncrieff, that there could not poſſibly 
be any alteration in the ſettled mode of exchanging, but that he, 
as agent, had nevertheleſs agreed to do ſomething for their ac- 
commodation; it naturally occurred to Mr Gammell, as it muſt have 
done to every other perſon, that what Mr Dunlop was thus to do, 
in the way of his perſonal management, was ſomething that would 
tend to ſatisfy the Royal Bank on the point complained of, with- 
out altering the mode of exchanging, or affecting the Greenock 
Bank, which, he ſaid, he had poſitively declared could never be 
agreed to. 

The idea, therefore, that ſtruck Mr Gammell, with regard to- 
this private arrangement, alluded to by Mr Dunlop, but not ex- 
plained, was, that ſome method had been concerted, or agreement 
made, between Mr Scott Moncrieff and Mr Dunlop, for prevent- 
ing Greenock notes going mto channels that would bring them 
ſoon or immediately into another Bank to be exchanged, a thing, 
which was little leſs agreeable to. the Greenock Bank than to the 
Royal Bank ; and he further conjectured, that perhaps Mr Dun- 
lop, who was engaged in a very extenſive buſineſs, had agreed to 
diſcount ſome of his private bills at the Royal Bank office ; and 
Mr Gammell might have been cenſured for being unneceſſarily 
and improperly inquiſitive into Mr Dunlop's private affairs, if he 
had made any farther enquiry about a matter of this kind, which 


he, however, never thought of doing, as he ſaw that, by the terms 


of the letter, there could be nothing in which he or the Bank 


could have any intereſt. 
The petitioners take notice of that part of Mr Dunlop's letter, 


where he ſays, that the propoſal, or private accommodation, which 
he had agreed to try, will prevent a great many of our notes 


from going to Edinburgh.“ But, it will be obſerved, that this 
very thing would have been a conſequence of ſuch an arrange- 
ment with regard to the circulation, as Mr Gammell ſuppoſed to 
be made; for the notes not being returned ſo often into the Royal 
Bank office at Glaſgow, their inducement to ſend part of them to 
be exchanged at Edinburgh would have been removed. 

They have further argued, that whether the Greenock Bank 
were informed of the caſh- account or not, this paſſage ſhows that 
they had an advantage by it, in ſo far as it prevented their notes 
from going to Edinburgh; and that Mr Gammell accordingly 
fays in his anſwer, that he is glad a plan has been adopted that 
will have that effect. 


But 


E 2 


But the fact is, that the reſpondents have had no advantage 
whatever from the tranſaction in this more than in any other 
way; for, et, The account with Sir William Forbes and Com- 
pany, the agents who managed their exchanges at Edinburgh, 
proves, that the exchanges there continued as high during the pe- 
riod of the caſh- account as before, and conſequently demonſtrates 
that the caſh- account had no effect in diminiſhing the exchanges 
there. This your Lordſhips will immediately ſee, upon looking at 


App. to Anſ. No. Io. of the appendix, which is, an account of the exchanges at 
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Edinburgh with the Royal Bank, from 22d February 1792 to the 
22d March 1793, the exchanges in the months of January, Fe- 
bruary, and March 1793, being greatly higher than upon the ave- 
rage of nine months preceding. Either the Royal Bank had not 
found it convenient to ſend in Greenock notes to Edinburgh be- 
fore the tranſaction, whatever they might pretend, or as many were 


ſent in after as before, either by the Royal Bank, or through ſome 


other channel. But whether it happened in one way or another, 
the fact is incontrovertible, that the tranſaction of taking the caſh- 
account, produced no diminution of the Edinburgh exchanges. 
It is clear, therefore, that if it had been an advantage to the 
Greenock Bank, that their notes ſhould be prevented from going 
to Edinburgh, ſo as to increaſe the exchanges there, they, in fact, 
got no ſuch advantage by the tranſaction. But, 2dly, Though this 
had been a conſequence of it, it would have been no pecuniary 
advantage to them, as they paid Sir William Forbes and Company 
no commiſſion, but a ſtated annual falary in full, for accepting 
and paying their bills, and tranſacting all their other buſineſs. 

It is ſaid, that long previous to the tranſaction in queſtion, and 
as early as the month of Auguſt 1792, Mr Scott Moncrieft had 
complained to Mr Gammell, of the number of Greenock Bank 
notes that came into the Royal Bank office at Glaſgow, and that 
Mr Gammell had anſwered, he left all that to Mr Dunlop; and 
paſſages of letters from Mr Scott Moncrieff to Mr Simpſon are 

uoted by way of evidence of this. Mr Gammell's judicial an- 
wers to queſtions put to him by the petitioners, are alſo referred 
to on this ſubject, without quoting them. 

The reſpondents ſhall ſay nothing of the impropriety the peti- 
tioners are guilty of, in referring to one half of this correſpon- 
dence between Mr Simpſon and Mr Scott Moncrieft, on any oc- 
caſion, as evidence in their favour, when the other half has been 
deſtroyed ; and it is from the whole only that the true import of 
what paſled on any ſubject could be gathered. But taking 2 

act 
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fact as the petitioners themſelves are pleaſed to ſtate it, it can be 
of no ſervice to their argument, Mr Scott Moncrieff remonſtra- 
ted, it is ſaid, with Mr Gammell, about Mr Dunlop's mode of cir- 
culation, and the inconvenience it occaſioned to the Royal Bank ; 
Mr Gammell replies, he left that wholly to Mr Dunlop, that is, 
the management of the circulation of the notes, which was the 
natural and the only anſwer he could make, and this muſt be lefr 
to the diſcretion of every agent who is intruſted with ſuch a buſi- 
neſs. But in place of this being any ground for inferring, that 
Mr Gammell, on receipt of the letter of the 5th of January, had 
reaſon to ſuſpe ſuch a tranſaction as now appears to have taken 
place, it ſhows juſt the contrary, and confirms what has juſt now 
been ſaid, that Mr Gammell did, and muſt naturally have ſuppo- 
ſed, that the tranſaction alluded to, muſt have been ſomething re- 
lative to the mode of circulating the notes; and what he had 
ſaid formerly, that he left that wholly to Mr Dunlop, coincides 
perfectly with his making no enquiry, and believing there was 
no occaſion to make enquiry into any arrangement relative to a 

matter of that kind. | 
The petitioners judged well in not quoting Mr Gammell's ju- 
dicial anſwers to their queries. The anſwer to their ſecond que- 
ry is in theſe words: When 1 occaſionally ſaw Mr Scott Mon- 
* crieft, which was but ſeldom, he complained to me of the great 
number of guinea notes of the Greenock Bank which came in- 
to their office, and ſaid, that by their taking Mr Dunlop's bills 
on Edinburgh at one day's date, that it was a loſs of intereſt to 
the Royal Bank; and I believe that he may have ſaid, that he 
wiſhed ſome mode ſhould be taken to prevent it, To the beſt 
of my recollection I told him, that the terms of exchange had 
been ſettled by agreement, and that the Greenock Bank kept 
very ample funds in Mr Dunlop's hands for paying theſe ex- 
changes, which I was perſuaded he paid punctually, and that I 
ſhould ſpeak to Mr Dunlop to prevent the Greenock notes from 
returning to the Royal Bank branch, in the way he mentioned, 
and to the beſt of my recollection I did ſo more than once. At 
ſame time I told Mr Scott Moncrieff, that by their drawing on 
Edinburgh at ſight for other notes than their own, when the 
other Banks in Glaſgow were drawing on Edinburgh at not 
ſhorter than one day's date, that this was in a manner inviting 
people to carry ſtranger notes into their office when they want- 
ed Edinburgh money; and, to the beſt of my recollection and 
belief, I never gave Mr Scott Moncrieff any reaſon to think that 
. 6 Mr 
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© Mr Dunlop had any power or liberty to get indebted to the 
© Royal Bark branch, or any other Bank, for account of the 
* Greenock Bank, in exchange of their notes or otherwiſe ; bur, 


on the comrary, he was to pay the exchanges punctualty from 


the very ample funds of the Greenock Bank, which were in his 
hands; and I referred Mr Scott Moncrieff to Mr Duntop for 
© ſatisfaction, as to the manner he diſpoſed of the notes after the 
* exchanges, which was the principal thing Mr Scott complained 
Hof.“ : 
From this it appears, that Mr Gammell had expreſsly told Mr 
Scott Moncrieft, in anſwer to theſe previous complaints, that the 
mode of exchanging could not be altered, but that he would be 
well pleaſed if Mr Dunlop, to whom the circulation of- the notes 
ar Glaſgow was left, would manage it ſo that they ſhould not re- 
turn ſo quickly, and in ſuch numbers, into the Royal Bank. Mr 
Scott Moncrieff's letter to Mr Simpſon, dated 27th December 
1792, ſhows, that he remembered well that Mr Gammell had told 
him that he would not agree to alter the mode of making the ex- 
changes. | 1. 24 
The petitioners argument, that though Mr Dunlop's letter of 
5th January did not inform Mr Gammell of the nature of the 
tranſaction, it ought to have led him to ſuſpe that ſuch a tranſ- 
action had taken place, and that it was therefore his duty to en- 
quire, and that if he did not, he muſt be held as in the ſame fitua- 
tion as if he had been actually informed, is, with great ſubmiſſion, 


1 


in every view completely groundleſs. 


The terms of the letter could not poſſibly excite the leaſt ſu- 
ſpicion or idea of ſuch a tranſaction, or of any tranſaction 
by which the Greenock Bank could be bound or affected. The 
defenders ſhall not repeat 'what has been already ſaid, bur furely 
nothing could be better calculated to prevent the poſſibility of 
ſuch a ſuſpicion, than thoſe words of the letter: © I told them I 
could think of none; for | would by no means adviſe the Green- 
* ock Bank to alter the mode of making their exchanges, which 
had been ſettled by mutual agreement.“ Such information ſure- 
ly could never lead any perſon to ſuſpect that there had been a 
tranſaction: totally altering the mode of exchanges ſettled by the 
mutual agreement. | | 

And as to the private arrangement mentioned in the end of the 
letter, it is explicitly ſtated to be a thing which concerned Mr 
Dunlop as an individual only, and with which the Bank had no- 


thing to do; and it is upon this footing, and for this reaſon, that 
| he 
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he does not give the particulars; after which ic muſt have been 


deemed a piece of rudeneſs, and an unneceſſary prying into Mr 
Dunlop's private affairs, if Mr Gammell had made any further en- 


quiry ; and accordingly Mr Gammell never had the leaſt thought 
or inclination of making any ſuch: enquiry. Had Mr Dunlop, in 
his letter to Mr Gammell; even mentioned that the Royal Bank 
had given him a caſh-account, which would make his remittances 


to Edinburgh more eaſy, by giving him time to look out for bills, 


Mr Gammell had no right, nor would he have thought of aſking 
any farther about it, for he might as well have enquired into Mr 
Dunlop's accounts with every correſpondent he had, as into that 
of the Royal Bank. The very name of a caſh-account implies 
the credit fixed, bond granted with fafficient cautioners, and every 
thing carried on in the ordinary courſe of buſineſs. Mr Gammell 
never had an idea that Mr Dunlop had any kind of account with 
the Royal Bank, or any other Company, Ar which the Greenock 
Bank was in any degree bound. 


2dly, It was impollible to ſuſpect that Mr Dunlop, whis had no 


powers to bind the Greenock Bank, would attempt to do fo, or 
that the caſhiers of the Royal Bank, who were men of experience 
in buſineſs, would ever think of entering into any contract or 
agreement with one who had no powers. And as to the tranſac- 
tion of. the caſh-account, (being: that which actually took place), 
it was beyond the reach of the wildeſt imagination, eſpecially if 
underſtood as the Royal Bank now with to do. Mr Gammell never 
could have ſuppoſed, that the caſhiers of the: Royal Bank would 
attempt to act ſo improperly, in a manner ſo contrary to all the 
rules of men of buſineſs, as to give a eaſn- account to any agent 
of a Company, on that Cotapany's account, without firſt adviſin 
with them on the terms thereof, and the extent of the credit, — 
getting the Company's conſent, and their bond and obligation for 
the amount. 

The tranſaction is without any precedent or — and to- 
tally unlike any thing that ever oceurred before in buſineſs of the 
ſame kind: How then was it poſſible to ſuſpect, or can any per- 
ſon be blamed for not ſuſpecting a thing of which there was no 
former inſtance? Could Mr Gammell ever ſuſpect that the ca- 
ſhiers of the Royal Bank would act contrary to all the common 
and known rules of buſineſs, which they certainly have done in 
this affair, even according to their own account of it, and will 
they ſay, that Mr Gammell, or the Greenock Bank is to ſuffer for 


not ſuſpecting them to be capable of ſuch conduct? Could it be 
ſuppoſed, 
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ſuppoſed, that che caſhiers of the Royal Bank would alter a long 
eſtabliſhed courſe of buſineſs, ſettled by written agreement, with- 
out notice to the party concerned, or new agreement; that they 
- would give a caſh-account, without ſeeing any authority either for 
applying for or to bind for it; or that any caſh-account could exiſt 
without firſt ſettling the ſum to which the credit was to be limit- 
ed, and obtaining a bond of credit, with a cautioner for the party 
to whom it was granted, according to the invariable rules of all 
Banks. It ſeems even now incredible, that the caſhiers of the 
Royal Bank ſhould have acted in the manner as they ftate them- 
ſelves to have done, and much leſs could it be ſuſpected before. 

The reſpondents ſhall only add, as Mr Dunlop could not poſ- 
ſibly bind the Bank, having no powers to do fo in any caſe, it 
never could enter into any man's head to enquire if he had done 
what it was impoſſible for him to do, or to ſufpet that any ſuch 
thing could be attempted, or that any perſon would take from 
him an obligation in name of the Bank, when he had not the colour 
of power to grant it. Every thing went on in the ſame courſe as 
it had done before. The notes were retired, and Mr Dunlop 
tranſmitted and ſettled accounts with them in the ſame manner as 
he had done for years before; and while this continued, it was 
impoſſible that the reſpondents could ſuſpect any alteration. 

It was the duty of the petitioners to have tranſacted with the 
Greenock Bank itſelf, or at leaſt to have ſeen that the perſon 
they tranſacted with had powers to bind the Greenock Bank in 
ſuch a tranſaction ; and if they acted improperly and inconſide- 
rately in doing neither, it would be a ſtrange doctrine to hold, 
that a third party was to be made liable for a debt to them which 
he never contracted, merely becauſe he did not divine their folly, 
nor ſuſpect what was never communicated to him. | 

There is thus not the leaſt veſtige of evidence that the tranſ- 
action in queſtion was at any time communicated to the reſpon- 
dents. But farther, the circumſtances of the caſe are ſuch, that 
there is even politive evidence, that the tranſaction remained un- 
known to them from firſt to laſt, and this evidence is of a very 
convincing kind. 

It ariſes from three different ſources ; the correſpondence be- 
tween Mr Dunlop, the agent at Glaſgow, with Mr Gammell, the 
acting partner of the Bank at Greenock ; Mr Dunlop's accounts 
with the Bank, (the balance againſt Mr Dunlop upon which in- 
creaſed about L. 10,500 in the courſe of the firſt month after 
the caſh-account granted by the Royal Bank was opened) ; and 

the 
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the nature of the tranſaction itſelf compared with the ſituation of 
the parties. | | 
The private correſpondence betwixt Mr Gammell and Mr Dun- 
lop, furniſhes, in the reſpondents apprehenſion, evidence that 
muſt afford complete ſatisfaction to every mortal who attends to 
it, that any tranſaction in which the Greenock Bank was ſuppoſed 


to be bound, had remained totally unknown to Mr Gammell and 


the Bank to the laſt. It is of the moſt private and confidential 
nature, The whole has been preſerved on both ſides, and the 


petitioners have had full acceſs to it. They recovered under the Proof, p. 12. B. 
laſt diligence from Mr Dunlop, and fiave had acceſs to peruſe not nd p. 15. F. 


excerpts merely, but the whole original letters themſelves wrote 
by Mr Gammell to Mr Dunlop from December 1792, (and indeed 
much farther back, for the production goes to 1ſt January 1792), 


to 21ft March 1793 incluſive. Theſe letters, in place of being ＋5 


inſpected by Mr Murray, and excerpts made from them by 
that gentleman were, by the conſent of the reſpondents, ſub- 
mitted entire to the peruſal of one of the accountants of the 
Royal Bank. Mr Dunlop alſo furniſhed them with a note of 
the dates of all the letters written by him to Mr Gammell, or to 
the Bank, from the 1ſt January 1792 to the 21ſt of March 1793, 
as entered in his letter-book, where they could have had accels to 
peruſe the whole ; and Mr Gammell had long before produced ex- 
cerpts of every ſyllable in any letter wrote by Mr Dunlop to 
him, from the beginning of December 1792 to the 21ſt of March 
1793, that has the leaſt relation to the Royal Bank; and when 
Mr Gammell was about to be examined as a haver, he told the 
agent for the petitioners, that he had the letters ready to produce, 
but theſe they did not think proper to call for. 

The letters on both ſides, from December 1792 to March 
1793. are numerous; but in none of them is there to be found 
any thing that has even an alluſion to the tranſaction in queſtion, 
excepting the paſſage already noticed in Mr Dunlop's letter of 
the 5th of January, and the few words in anſwer to it in Mr 
Gammell's of the 7th. This proves that there never was any 
communication of the nature of the tranſaction, at leaſt by let» 
ter. But the ſtrength of the real evidence furniſhed by the cor- 
reſpondence, and which the reſpondents conſider as ſo concluſive 
and convincing, does not ariſe merely from that view of it, bur 
from this, that had the nature of that tranſaction, and particu- 
larly the caſh-account, been at all communicated or known as an 


account for the Greenock Bank, there muſt unayoidably in ſuch a 
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train of confidential correſpondence, have been mention of, and 
reference to it on various occaſions by both parties; and it is im- 
poſſible that they could have expreſled themſelves as they do on 
many ſubjects there mentioned, if the one had known, or the 
other believed it to be known, The evidence of the letters 
c this view is ſo ſtrong, that it ſeems, with ſubmiſſion, irreſiſti- 

e. 

But the monthly ſtates of his accounts tranſmitted by Mr Dun- 
lop to the Greenock Bank, afford if poſſible ſtill more indubita- 
ble evidence, that the reſpondents were totally unappriſed of any 
alteration, and neither knew nor could ſuſpect the exiſtence of 
ow caſh-account held by Mr Dunlop, for which they were to be 

iable. | 

Mr Dunlop regularly balanced his account with the Greenock 
Bank at the end of every month, and on the 31ſt of December 
1792, his account was fitted and tranſmitted to the Greenock Bank 
in the ſame manner as had been done every month for years pre- 
ceding, the balance in his hands at that date being L. 14,003: 5:7. 
In like manner he continued to tranſmit to the Bank regularly 
his accounts for the following months, viz. 31ſt January, 28th 
February and 23d March 1793, all balanced at theſe dates. All 
theſe accounts were, ſo early as October 1793, laid before Mr 
Simpſon and ſome of the other gentlemen of the Royal Bank, 
not only for the purpoſe of ſhowing Mr Dunlop's tranſactions 
fully, but to convince them that there was not the ſmalleſt con- 
nection between his tranſactions for the Greenock Bank, and the 
caſh-account granted to him by the Royal Bank. After debiting 
the Greenock Banking Company with the laſt exchange made by 
him on the 19th of March 1793, the balance due by Mr Dunlop 
to the Company on the 23d of March, per account-current, brought 
up to that date, excluſive of intereſt, was L. 15,818: 5: 10, being 
conſiderably more than when he opened his caſh-account with 
the Royal Bank at Glaſgow. 

But Mr Dunlop's accounts could not podibly have been conti- 
nued in this form, if the Greenock Bank had known that their 
notes were taken up by orders on the caſh-account, for which 
they were liable. The ſhape and nature of the balances of his 
monthly accounts muſt have altered totally, if the caſh-account 
had been in the view of parties, and they muſt have made a con- 
ſtant reference to the caſh-account, 

The Bank certainly never would have ſuffered themſelves 


to be charged twice with the ſame. exchanges, once in the 
caſh- 
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caſh- account, and again by Mr Dunlop in the account-curren+ 
with themſelves, nor could Mr Dunlop have pretended to de- 
bit the Bank with the notes taken up upon their own cre- 
dit, and for which he paid nothing. He was entitled (ſup- 
poſing ſuch an account to be held for the Bank) only to debit 
them with the payments which he had made upon the caſh-ac- 
count, and with theſe it was indeed abſolutely neceſſary he ſhould 
debit them, ſo that in numberleſs particulars, the form as well as 


ſubſtance of his monthly accounts with the Bank, muſt have been 


totally different. 
In place of debiting them as he had done before, and in fact 


continued to do all along, with the whole notes taken up up- 
on every Tueſday's exchange, and giving credit for ſo many 
thereof as he circulated and did not tranſmit to Greenock, he 
muſt have debited the Bank with the payments made by him to 
the credit of the caſh-account), which, 
theirs), giving them credit for the whole notes received upon all 
the exchanges, and debiting them again with ſuch part of theſe 
notes as he tranſmitted to Greenock. In this way, being that in 
which the account muſt have been ſtated, there would have been 
at the credit of the Greenock Bank with Mr Dunlop, more than in 
the other way, juſt the balance that was at the time due upon the 
caſh-account with the Royal Bank. And this would have been as it 
ought to be, ſuppoſing that account to be held for the Greenock 
Bank, for then that balance would have been juſt a ſum of caſh, 
received in virtue of the caſh-account, with which he was ſupplied 
upon the credit of the Greenock Bank, being Bank notes deli- 
vered to him, and uſed in his own private affairs; and if the 
Greenock Bank ſupplied him with L. 9100 in this way, they 
would of courſe have ſent him juſt ſo much leſs of other funds. 

It has been obſerved by the petitioners, that the balance on 
Mr Dunlop's account with the Greenock Bank had ſometimes 
amounted to as large, or even a larger ſum than the balance at 
the time of the failure, and the balance on the caſh-account taken 
together, But this is a circumſtance not of the ſmalleſt moment 
any way. It ſerves in no degree to obviate what has juſt now been 
ſtated with regard to the real evidence ariſing from the monthly 
accounts, that the Greenock Bank could not poſſibly have ſuſ- 
pected the exiſtence of any caſh-account for which they were to 
be liable. | | ö 

Nor is it of conſequence in any other view. It is certainly of 


no ſignificance, that at ſome former period the reſpondents, in the 
courſe 


, on this ſappoſition, was 
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courſe of their buſineſs, had had occaſion to truſt Mr Dunlop with 
large ſums, though as to the high balances in the months of June, 
July and Auguſt 1792, theſe were during Mr Gammell's abſence 
in England, when few bills were diſcounted, and a great deal of mo- 
ney was coming into the Bank. But after Mr Gammells return, 
the balance was reduced to its uſual limits. Art other times the 
balance fluctuated, as muſt happen in all ſuch accounts, and it 
was ſometimes higher and ſometimes lower, according to the bu- 
ſineſs which the Bank had to tranſact by Mr Dunlop's agency, 
When they had occaſion to draw largely upon Edinburgh, as 
they ſometimes did in bills of E. 8000 and L. gooo at a time, for 
remitting the Exciſe and Cuſtomhouſe money that paſſed through 
their houſe, then it was neceſſary to impreſs large funds into Mr 
Dunlop's hands for purchaſing bills in Glaſgow, to be remitted to 
their Edinburgh correſpondent, for anſwering theſe draughts ; and 
other occaſional calls for having more or leſs money in his hands 
according to the ſtate of the banking buſineſs, of neceſlity varied 
the balance. The fluctuations of this balance your Lordſhips may 
{ee in the ſtate, No. 6. which the petitioners have annexed to their 
additional petition. But there is not the leaſt reaſon to preſume or 
ſuppoſe, that the balance would have been higher at the time of the 
failure than it actually was, though there had been no caſh- account; 
and, as already obſerved, the balanceupon his account with the Bank 
was actually lower at the time the caſh-account was opened than 
when it was cloſed ; ſo that, had Mr Dunlop ſtopped payment at 
that time, the debt to the reſpondents would have been leſs than 
at the time of his failure, 

The nature of the tranſaction itſelf does likewiſe afford very 
ſatisfying real evidence, that it muſt have been entered into at. 
firſt without the knowledge of the Greenock Bank, and never 
communicated to them afterwards. It was in every particular 
againſt their credit and their intereſt. They had no inducement - 
to agree to it at firſt ; none to approve of it afterwards. 

The exchanging three times a week, a thing they never did, at 
that time unheard of, and not now practiſed by any Bank in or 
about Glaſgow, is what they certainly never could have agreed 
to, nor could they have permitted it, if known, though Mr Dun- 
lop had taken the loſs of intereſt upon himſelf, as it would have 
been a bad precedent, and would have had a very bad appearance- 
to every other Bank. The reſpondents always refuſed to ex- 
change oftener than once a week with any other Bank, and they 
never paid the balance of exchange but by bills on Edinburgh, at 

- | one 
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one day's date, which practice they continue with the Royal 
Bank, and all the other Banks in Glaſgow and Greenock at this 
day. | 

For the ſame reaſons they never could have agreed to, or per- 
mitted the paying the three days intereſt for the difference be- 
twixt bills at one day's date and bills at fight; and had they 
known of it, it would certainly have given them a very different 
opinion of the ſtate of Mr Dunlop's credit, from that which they 
actually entertained ; and in conſequence of which opinion he re- 
mained ſo deeply in their debt, both upon his account-current 
as agent, and otherwiſe, at the time of his failure. 


Greenock Bank, the petitioners obſerve, * That down to this 
hour the defenders have an account with Sir William Forbes 
and Company, which houſe conducts their buſineſs at Edin- 
* burgh, and is frequently in advance for them to a large amount, 
* and on this advance the defenders invariably pay 5 per cent. in- 
* tereſt, and a commiſſion is paid by them to that houſe over and 
© above. It was impoſlible, therefore, that the petitioners ſhould 
* ſuppoſe it was unſuitable to the dignity of the defenders houſe 
to ſuffer them to be a few thouſand pounds in advance for them 
* from day to day, and to allow intereſt accordingly, ſince they 
* ſubmitted. to the ſame degradation towards the houſe of Sir 
William Forbes and Company.” 

Sir William Forbes and Company are agents for the Greenock 
Bank at Edinburgh, and tranſact their whole buſineſs there, and 
the Greenock Bank often draw upon them for very large ſums. 
But there is clearly not the leaſt room for a compariſon between 
an account with a Bank's own agent in another place, which muſt 
vf neceſlity exiſt, and upon which there muſt be balances one 
way or other, conſtantly varying with the inceflant varietyof 
tranſactions, and upon which, of courſe, intereſt muſt be charged; 
and a caſh-account taken from ãnother Bank, not from the na- 
ture of the buſineſs, but contrary to it, and which could proceed 
from nothing, but either folly, when there were funds in the 
hands of the agent employed to make the exchanges, or want of 
money, if the agent has not funds; neither of which certainly 
could be very creditable. 


In anſwer to what the reſpondents have ſaid in former papers, 
that ſuch a caſh-account would have been diſcreditable to the - 


Agreeable to the practice of the Banks in Edinburgh, Sir 


William Forbes and Company receive 5 per cent. when they are 
in advance, and pay only 3 per cent. when there is an overplus in 
X their 
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their hands; but the difference upon the whole was ſo very trifling, 
as to be of little conſequence to either party in ſuch large tranſac- 
| tions, And that your Lordſhips may ſee with what foundation 
| the petitioners have alleged that the reſpondents * ſubmitted to 
| the degradation” of taking large advances from Sir William For- 
bes and Company at 5 per cent, they have recovered from that 
ö App. p. 16. houſe, and printed in the appendix, ſix of their quarterly accounts, 
No. 144. from January 1792 to June 1793, from which your Lordſhips will 
ſee, that in place of taking large advances at 5 per cent. their ac- 
count with Sir William Forbes and Company was kept even, ſo as 
| to have the leaſt poſſible balance on either fide, to a degree of ex- 
ſ actneſs that is truly ſurpriſing, conſidering the extent and multipli- 
i city of the tranſactions. Thus, upon the quarter from the iſt of 
January to the 31ſt March 1792, during which period the ſums 
paid and received amount to upwards of L. 160,000, there is only 
a difference of intereſt in favour of Sir William Forbes and Com- 
| >” pany to the extent of L.4: 18: 4; and in the quarter ending 
5 2gth September 1792, where the tranſactions amount to above 
\ I. 150,000, there is a difference of intereſt in favour of the re- 
| | ſpondents, but like the other difference, very ſmall, being no more 
than L. 4, 10s. 
The Greenock Bank had not the ſmalleſt occaſion to take ſuch 
a caſh-account ; and to have been borrowing at 5 per cent. to take 
up their own notes, would have been as much againſt their inte- 
reſt as their credit. No Bank takes up money at 5 per cent. their 
profit ly ing in getting money at low intereſt, or in iſſuing notes 
without intereſt, and employing it at 5 per cent, ; and the. Gree- 
nock Bank certainly had no occaſion to do ſo, having always a 
full command of money. It has been ſeen, that: they had even 
large ſums lying dead at the time when this caſh-account was 
taken; and the money they had to ſo great an amount impreſſed 
into Mr Dunlop's hands for the very purpoſe of anſwering theſe 
exchanges, ſhows, that it muſt have-been the height of abſurdity 
to propoſe to the Bank to take a caſh-account for that purpoſe, 
and that the poſſibility of ſuch an idea entering into any perſon's 
mind could not eaſily occur to thoſe concerned in the manage- 
ment of the Bank. They continued at all times to be affluent 
and eaſy in money-matters. A propoſal of a depoſit- account, i. e. 
of lodging money at 4 per cent. made by Mr Gammell to Mr 
Scott Moncrieff in the end of February, ſhows abundantly, that 
ehey never would think of taking a caſh-account. And on the 
| roth 
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roth of March, as appears from a letter printed in the appendix, App. to Anf. 
Mr Gammell deſires Mr Dunlop, if he and the other partners ap- P. 
proved, to offer to the Arms Bank an aid of from L. 3000 to 

L. 5000 from the Greenock Bank; and their ſolidity and »com- 

mand of funds appeared in a ſtill ſtronger light at a late period 

after the failure of Mr Dunlop, when neither that event, nor the 
refuſal of the Royal Bank to take their notes, could affect their 
credit, though that was a time of very general diſtreſs. And not- 
withſtanding the failure of Mr Dunlop with ſo much of the App. p. 17. 
Bank's money in his hands, and the Royal Bank's refuſing their 

notes, and the great run made on them at that time, the ſtate of 

Sir William Forbes and Company's account with the reſpondents 

in that perilous and diſtreſſing time, proves in a ſtrong degree 

how eaſy they have at all times been in money-matters, 


The petitioners ſtated formerly, though they make little or no Steps taken by- 
mention of this part of the hiſtory in their preient petitions, That — 3 
about the beginning of March 1793, directions were given for count and cloſe 
ſhutting Mr Dunlop's caſh- account. Mr Scott Moncrieff, when of it on the day: 


examined as a haver for recovering the written orders from the 1 — Dun- 
op's failure. 


directors at Edinburgh, depones that he had none; © but about Erni. wan Wd 


the beginning of March laſt, Mr Simpſon, and ſome of the di- 
© reQtors, when here, left verbal orders to ſhut Mr Dunlop's ac- 
count, and call up the money owing to the Royal Bank on the 
* ſaid account.” But Mr Scott Moncrieff, who appears always to 
have been very much diſpoſed to indulge Mr Dunlop, and to have 
had great confidence in his credit, did notwithſtanding delay 
ſhutting the account, and allow Mr Dunlop to continue his opera- 
tions upon it till the 2oth of March, the day before Mr Dunlop's 7 
failure, which muſt have been about a fortnight after his recei 
ving the verbal order. for withdrawing the account, according ta 
his own ſtate of the matter.. | 
It would appear, however, from an excerpt of. a letter from Mr 
Scott Moncrieff to Mr Simpſon, dated 15th of March, that he 
had then, or before that time, made ſome verbal intimation to Mr. 
Dunlop : * I have intimated (it is faid).to James Dunlop, that h p. 19. A. 
© muſt pay up.“ This was fix days before the failure. 


On the 18th of March, Mr Scott writes. to Mr Simpſon : _ I Exkib. p. 19. C. 


*- ſpent half an hour with James Dunlop on Saturday night, (the 
* 16th), and told him poſitively that his account was ordered to 


1 be withdrawn in fix weeks, the period mentioned in his letter; 
and. 
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See State of ba- 
lances, App. to 
Pet. No. 2. 


Exhib. p. 24. 
Mar. 20. 1793. 


Exhib. p. 25. 


Mar 20. 1793. 
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* and that it was neceſſary in the mean time the accaunt ſhould 
* be reduced to 4 or 5 m. immediately,” 

But while all theſe applications were made to Mr Dunlop as an 
individual, no intimation whatever was given to the Greenock 
Bank, nor any demand made upon them either to pay up or re- 
duce the balance, nor the leaſt hint given of their being ſuppoſed 
to be any way concerned. 

Although the. order for ſhutting the account is ſaid to have 
been given in the beginning of March, and though theſe differ- 
ent private intimations are ſaid to have been made to Mr Dunlop 
before the 15th, and on the 16th of that month, ſtill the account 
was kept open, and the balance allowed to increaſe. But if Mr 
Scott Moncrieff had cloſed the account on the 13th of March, the 
balance would have been only L. 6680, 7 s. in place of L. 9100, 
which it ultimately was on the 20th. | 

But, at laſt, on the 2oth of March, it was judged neceſſary to 
ſend an official letter to Mr Dunlop, in the following terms : 
© Sir, We are deſired by our directors at Edinburgh to acquaint 
vou, that it will not be convenient for them to keep your ac- 
count longer in this office, and to requeſt you will order the 
balance advanced by us to be paid up within ſix weeks from 
this date, agreeable to the terms of your letter when the ac- 
count was opened. In the mean time we are deſired to requeſt, 
that the balance may be reduced immediately to the ſum men- 
tioned at opening the account, which was what uſed to be the 
amount of your bills running on Edinburgh for the exchange 
of the Greenock notes. We are, &c. (Signed) Scott Mon- 
crieff and Dale. ; 

And, along with this public letter, Mr Scott Moncrieff ſent al- 

ſo a private letter, of the ſame date, and in theſe, terms: * Dear 
Sir, I am obliged to ſend you the incloſed official letter, which 
© I hope, however, will put you to no inconveniency; but it vexes 
me to ſee the balance of your account ſo high, (it is above 
L. 9000); and as I was the means of bringing our people at 
Edinburgh to agree to this account, under the aſſurance that 
* you would always keep the balance within L. 4000 or L. 5000, 
I entreat you, Sir, to ſave me from reflections, by reducing it 
immediately to that ſum, &c. (Signed) R. Scott Moncrie ff.“ 

Mr Dunlop anſwered to the public letter thus: Gentlemen, 
© ] am favoured with your letter, of this date, and obſerve, that 
© you wiſh my account diſcontinued, which: it ſhall immediately be, 
and the balance paid up as ſoon as poſſible. I am, &c. (Signed) 
James Dunlop.” And to the private letter in theſe words: Dear 

* Sir 
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Sir, I am favoured with your letter, of this date, and am very ny 
* ſorry the balance on my account ſhould have become ſo high, which I 
Ia afraid would be the caſe when it was firſt opened. I ſhall | 
bring it down as ſoon as I can. I am, &c. (Signed) James | In 
* Dunlop.” | 

In theſe letters of intimation, both public and private, there i 
is not one word of the convenience of the Greenock Bank, or of | 
any communication with them; but it is the individual Mr Dun- 
lop only that is attended to; Mr Scott Moncrieff hopes it will | 
be no inconvenience t bin, and adds, I entreat you, Sir, to ſave 
me from reflections ;* and in the anſwers to theſe letters, Mr 
Dunlop moſt clearly conſiders the caſh- account as entirely a pri- | 
vate concern of his own, This expreſſion, © that he was afraid 
* it would be the caſe, when it was firſt opened,” carries the clear- 1 
eſt conviction that he conſidered it as a private account; for had | 
it been an account for the Greenoek Bank, he muſt have known, 
from their ſituation, that there was no reaſon for his fears, as 
they could have paid the money on demand. 

The peremptory official notice thus given to Mr Dunlop the 
day before his failure, may fairly be preſumed to have proceeded 
from the Royal Bank having then come to entertain ſome ſuſpi- 
cion of his credit; and it is therefore an additional proof, that it 
was his private credit that was truſted. to; and the notice being. 
given to him alone, without any notice to the Greenock Bank, is 
{till a farther proof, that the caſh-account was conſidered to be 
properly his concern. | | 
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Mr Dunlop ſtopped payment on the 21ſt of March, and he Mr Dunloy's 
ſtood debtor to the Greenock Bank, including intereſt, on the 23d failure on 21. 


of March 1793, March 1793. 
Upon his account-current, - L. 16598 10 5 

Upon bills, - - - - 8200 0 0 

And on a caſh-aecount, - - 589 0 0 


Total debt due to the Greenock Bank, IL. 25387 10 5 
Bills. due to Mr Gammell as an individual, - 4176 18 3. 


Y Carried forward, L. 29564. 6- 85 
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Mr Scott Mon- 
crieff's letter to 
Mr Simpſon on 
the day of the 
failure, 
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Brought forward, L. 29564 6 8 
From which deduct the amount of his ſtock in 
the Bank, - « 6782 19 


Total debt due to the reſpondents, - L. 22782 4 11 


The extent of which debt ſhews pretty plainly, that they could 
have no previous ſuſpicion of his ſituation. 

This failure was certainly one of the greateſt, as well as moſt 
unexpected, that has ever happened in Glaſgow. The Royal Bank 
and Mr Scott Moncrieff, however, had no reaſon to be particularly 
uneaſy on this occaſion, if they conſidered it to be clear that the 
Greenock Bank, whoſe ſolidity and credit were unqueſtionable, 
were liable for the large balance on Mr Dunlop's caſh-account, 


It now appears, however, from a letter wrote by Mr Scott Mon- 
crieff to Mr Simpſon on the day of the failure, that he was in the 
utmoſt conſternation and alarm on that occaſion, which could 
proceed from nothing elſe but a conſciouſneſs that no juſt claim 
for the balance of the account would lie againſt any other than 
Mr Dunlop himſelf, | | 

The production of this letter, or an excerpt of fo much there- 
of as made any mention of Mr Dunlop. or the Greenock Bank, 


See Exhib. and relative to the tranſactions which have given riſe to the preſent 


Depoſition of 
havers, p. 34. 


and 35. 


proceſs, (for that was all that was required), was obſtinately re- 
fuſed. The Lord Ordinary having granted diligence for recover- 
ing all writings material to the iſſue, Mr Simpſon was examined 
as a haver, and produced excerpts of fundry other letters of Mr 
Scott Moncrieff to him, from the 24th of December downwards, 
bur declined producing any excerpt from this letrer ; and the re- 
ſpondents inſiſting for it, a formal objection was ſtated, on the 
ground, that the defenders were not bound to give excerpts from 
any letters written after the failure, and that this letter, though 
dated by miſtake the 2oth, was truly written on the 21ſt of 
March, after the failure. See Exhibits, p. 35. E. And accord- 


ingly, neither production of the letter, nor any excerpt from it, 


was at that time obtained; and upon turning to the reſpondents 
information, p. 42. your Lordſhips will find them complaining of 
the refuſal in theſe terms: The defenders muſt regret, that the 
production of this letter has been refuſed, as it muſt throw ve- 
* ry material light upon the cauſe. Had the letter been favour- 
able for the purſuers plea, there can be no doubt that it would 

© have 


WAI 


© have been produced when required by the defenders. Your 
* Lordſhips will judge of the reaſon of the production of it being 
© refuſed,” | 

In their reclaiming petition, and the condeſcendence which 
followed, the petitioners themſelves propoſed, that an inſpection 
ſhould be taken by one of the clerks of Court, of Mr Scott 
* Moncrieff's private letters to Mr Simpſon, from December 
* 1792 to March 1793 inclufive;* and after anſwers had been 
given in to the condeſcendence, an interlocutor was underſtood 
to have been ſettled by conſent of both parties, allowing the in- 
ſpection propoſed, and a further proof. But in adjuſting the 
terms of the interlocutor, the petitioners finding the inſpection 
would extend to the ſaid letter of 21ſt March, poſitively refuſed 
to agree that that letter ſhould be included ; and the Court being 
then juſt about to riſe for the Chriſtmas receſs, they ſtopped the 
ſigning of the interlocutor, and prevented any proof being taken 
during the vacation, rather than agree to it. When the Court 
again met, the point was ſtated to your Lordſhips at the bar, and 
a ſtrenuous oppoſition made on the part of the Royal Bank a- 
gainſt the inſpection being taken, or excerpts made from this let- 
ter, by any perſon whatever; but they were ovet-ruled by your 


Lordſhips interlocutor, of this date: and in this way, and after Jan. 14. 1795. 


ſo keen a ſtruggle to withhold it, the excerpt from Mr Scott Mon- 
criefF's letter of 21ſt March, was at laſt obtained. | 
The petitioners after all this, would now have it believed that 
they were not afraid of that letter, and that they ſtruggled fo 
hard to conceal it merely in juſtice to third parties, and that they 


might not diſcloſe what could affect them. But, with great ſub- 


miſſion, the affectation here is rather too viſible, for the petitio- 
ners know well, that nothing was ever aſked bat ſuch an excerpt 
of paſſages relating to the preſent diſpute, as had been given with- 


out difficulty from former letters, and ſuch as that now obtained 
from this letter, which it is evident, and the petitioners them- 


ſelves admit, (Additional Petition, p. 58.), cannot poſſibly affect any 
third parties, | 

The reſpondents muſt be pardoned to add; that the miſre- 
preſentations to be found on p. 49. and 50. 57. and 58. of the ad- 
ditional petition, and the invectives againſt the reſpondents, for 


* prying into ſecret and confidential communications, all calcu- 


lated to throw a veil over the petitioners refuſal of an excerpt 


from this letter, are extremely inexcuſable, It would be tedious 


to 
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to run through particulars, and the reſpondents ſhall juſt as a ſpe. 
cimen refer to that paſſage of the additional petition on p. 49. 
where the petitioners ſay by way of complaint againſt the reſpon- 
dents, © that they have had the mortification of ſubmitting to in- 
ſpection a ſeries of correſpondence, which was never meant for 
* any eye but the perſons in whoſe hand they were. The inſpec- 
tion of the ſeries, however, was in fact propoſed by themſelves, 
and the reſpondents defired nothing but ſuch an excerpt from the 
letter of the 21ſt of March, as they had before obtained from the 
letters between the 24th of December and the 2oth of March, 
and were perfectly willing to have taken it from Mr Simpſon him- 
{ſelf upon oath, without any inſpection by another. 

Whatever the petitioners may now pretend, it is clear that 
when they were ſo averſe to produce this letter, or an excerpt 
from it, their conduct could proceed from no other motive, but 
that they ſaw it would afford very ſtrong evidence againſt them; 
and it is equally clear, that when Mr Gammell infiſted for the. 
production, he muſt have been conſcious. it could contain nothing 
that would hurt his. plea. 

The excerpt, now in proceſs, from this letter, runs in the fol- 

March 21. lowing terms. © Juſt while writing this, Mr Gammell has called 

1793- * to give me the overwhelming information that James Dunlop has 

AP. P. 29: © flopped payment. This is by much the moſt alarming thing that 
* has happened here; be was conſidered as the moſt opulent man in- 

« Glaſgow. What the conſequence of his fall may be, the Lord 

only knows. I have a letter from him this morning, ſaying, that 

his account ſhould in conſequence of our intimation be with-- 

drawn, and the balance paid up as ſoon as poſſible: it is no leſs 

than I. 9099, which vexes me ſadly. Gammell ſays, that his Bank 

has nothing to do with this account, and that he told me fo : he 

did ſay laſt time he was in town ſomething about this account being 

wholly Mr Dunlop's matter, which I laughed at, as the account 

had long before that been opened for Mr. D. as agent for the 

Banking Company, and avowedly for the purpoſe of exchanging 

their notes, according to the copy of his letter which I ſent you, 
and I think it is impoſſible but that letter muſt fix the Compa- 

ny. Will you ſhow the copy to ſome of your lawyers; if we 

are taken in there, it is a downright fraud. Gammell ſays there 

is no danger, for he will have more than enough to pay every 

body, and certainly his property in this country is of prodigi- 

ous value, and. he has nothing abroad that I know of. Gammell 

* ſays, that the Banking Company will go on, and he is to meet 
* with 
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with Mr Graham and Carrick this afternoon to ſettle about ex- 
* changing his notes, He wanted me to attend, which I declined, 
© as | had really neither ſtrength nor time for it, and I told him 
] could ſay nor do nothing without orders from you, and if he 
* ſent me any propoſition, I ſhould tranſmit it to you. He 
* Iuckily took up 1400 of their notes to-day with our own notes; 
* there ſtill remain 1100 odds. He. hinted at our taking good 
bills for ſuch notes as ſhould come in, which I declined. What 
* ſhall we do with theſe notes? Never was there ſuch a ſcene of 
* diſtreſs and difficulty, Gammell ſays that none of the Compa- 
* nies Dunlop is concerned in will fall, I do not think we have 
ga bill in our cuſtody with his name upon it, as be was quite out 
* of the bill way, which gave us the more confidence in bim.” 
Mr Dunlop, it will be obſerved, did not owe another ſixpence 
to the Royal Bank at the time of his failure, but the balance of 
his caſh-account ; and Mr Scott Moncrieff's alarm therefore 
could relate only to that debt. 

The very date of the letter may ſhow that the intelligence of 
the failure had thrown him into great confuſion, for it is dated 
the zoth, though truly wrote 21ſt of March. He begins with 
ſtyling the information he had received, © the overwhelming in- 
formation that James Dunlop had ftopped payment.“ But, as 
already ſaid, why ſhould jt be overwhelming to him, if he knew 
that the debt was abundautly well ſecured otherwiſe, though it is 
no wonder he might be overwhelmed, and deeply affected, know- 
ing the fact as it truly ſtood, and as it has been before explained, 


He then proceeds to the object that occupied bis mind, the great ba- 


lance of the caſh-account: * It is no leſs than L. gogg, which vexes 
me ſadly, —a vexation very natural, knowing Mr Dunlop to be the 
only debtor, and dreading the conſequence, He next adverts to 


ſomething that had paſſed in a converſation (to be preſently more 
particularly noticed) which he had had with Mr Gammell, when he 


was laſt in Glaſgow, which no doubt preſented itſelf to his mind as a 


very formidable bar to any attempt that could now be made to 


ſubje& the Greenock Bank, and would increaſe his perturbation 
accordingly. He touches it however in a very flight and vague 


manner, and goes on to talk of enquiring at lawyers, whether Mr 


Dunlop's letter will bind the Bank. A little after he mentions 
that he had been deſired to attend a meeting, but declined to do ſo, 
* as I have really neither ſtrength nor time for it, which ſpeaks 
ſtrongly the diſtreſs and anxiety he felt. In the concluſion he 


obſerves, * I do not think we have a bill in our cuſtody with his 
Z * name 
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name upon it, as he was quite out of the bill way, which gave 
* us the more confidence in him.“ And here he unawares ſpeaks 
out the fact, that the credit upon the caſh-account was given from 
confidence in him,“ and not from a view of having the ſecurity 
of the Greenock Bank. 

Mr Dunlop was ' conſidered as the moft opulent man in Glaſ. 
* gow ;* he had property of prodigtous value,” and © he was 
* quite out of the bill way;' and all this had produced ſuch confi- 
dence in Mr Dunlop, that Mr Scott Moncrieff thought himſelf 
quite fecure in truſting him to the amount of the eaſh-account 
upon his own credit, and was indifferent whether the Greenock 
Bank was bound or not, till Mr Dunlop's unexpected failure made 
him think it very material then to fix the caſh-account upon them 
if poſſible. | 

And here the reſpondents cannot help obſerving, that Mr 
Scott's two letters of 1ſt January and 21ſt March 1793, form a 
ſtriking contraſt. In the one he is very heſitating and doubtful 
about the effect of Mr Dunlop's letter to bind the Bank; in the 
other, he thinks it * impoſſible but that letter muſt fix the Com- 
* pany.” Mr Dunlop's failure, it ſeems, had' made him a great 
deal clearer upon that point, | 

Mr Gammell called and had a converſation with Mr Scott 
Moncrieff upon Mr Dunlop's ſtopping payment, it being neceſſary 
to ſettle immediately ſome temporary plan for the exchange of 
notes, till a new agent ſhould be appointed ; and when the caſh- 
account was on this occaſion mentioned, and a claim for the ba- 
lance intimated, he declared at once, that it never could be com- 
plied with, and that the Greenock Bank had, and could have no- 
thing to do with any ſuch account. But in the detail of the conver- 
fation, ſtated in the above letter, he apprehends Mr Scott Mon- 
crieff's recollection has not been quite correct, and that he has 
mingled ſome of his own ideas with what actually paſſed, which is 
no great wonder, conſidering the confuſion he appears to have 
been in at the time, For example, he tells his correſpondent, 
* Gammell ſays that none of the Companies Dunlop: is concern-- 
ed in will fall.” But as this was certainly not Mr Gammell's 
opinion, Mr Scott Moncrieff muſt be here in a miſtake. 

But the moſt important paſſage in this letter, and which de- 
ſerves particular attention, is in theſe words: Gammell ſays 
that his Bank has nothing to do with this account, and that he 
told me ſo. He did fay, laſt time he was in town, ſomething 
about this account being wholly Mr Dunlop's matter, which I laugh- 

o ed 


To 


* ed at, as the account had long before that been openedfor 
* Mr D. as agent for the Banking Company, and avowedlyfor 


the purpoſe of exchanging their notes, according to the copy of 


* his letter, which I ſent you, and I think it is impoſlible but 
* that letter muſt fix the Company.” . 

No particulars of the converſation, here alluded to, which he 
had with Mr Gammell, © laſt time he was in town,” are given, nor 
is the nature or occaſion of it explained. The account or rather 
hint he gives of it, is all compriſed in theſe few words: He did 
* ſay, laſt time he was in town, ſomething about this account be- 
ing wholly Mr Dunlop's matter, which I laughed at.“ It is not 
ſtated that any reply was made to this important obſervation of 


Mr Gammell's, which muſt have ſtruck Mr Scott Moncrieff ſo | 
forcibly, nor is any account attempted to be given why the mat- / 
ter had never been mentioned to Mr Simpſon before. Mr Scott 
Moncrieff had many good reaſons for touching it ſo timidly and 


tenderly. | 
Mr Gammell was only once in Glaſgow from the month:of No- 
vember preceding, vix. on the 21ſt and 22d of February, and, to 


the beſt of his recollection, he, on the 22d of February, the day he 
left Glaſgow, ſpoke to Mr Scott Moncrieft, to know if the Royal 
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Bank at Glaſgow would, from time to time, take money from the 
Greenock Bank, on a depoſit account, at 4 per cent. intereſt ; in an- 


ſwer to which, in ſo far as he can remember, Mr Scott Moncrieff 
ſaid, he was of opinion it might not anſwer them, as the Greenock — *--, 
Bank would probably want their money again in large ſums by © 
bills on Edinburgh. This muſt be the converſation to which Me 


Scott Monerieff refers, for he ſays it was the laſt time Mr Gammell 
was in Glaſgow, and Mr Gammell at that time had had no other 
converſation with him, and could have had no other converſation 
with him from the time the caſh-account commenced, nor had 
any other till the day of Mr Dunlop's failure. He does not re- 
member that in this converſation of the 22d of February, any 
mention was made of Mr Dunlop's having a caſh-account with 
the Royal Bank, or that he made the obſervation relative to it, 
mentioned in Mr Scott's letter, but he can eaſily believe that this 
has been the caſe, and the reſpondents look upon. the fact as a 
moſt concluſive one againſt the petitioners. 

A circumſtance of this kind would make a much ſtronger im- 
preſſion on the memory of Mr Scott Moncrieff, who knew the 
nature and hiſtory of the caſh-account, and ſaw conſequences 


from Mr Gammell's obſeryation that the latter did not dream of, 
| ; than 
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than upon that of Mr Gammell, who was totally ignorant of the 
whole tranſaction, and would of courſe conſider the account 
mentioned to be nothing more than an ordinary caſh- account 
which Mr Dunlop might hjad with any Bank. | 

The petitioners are pleaſed to ſay, that Mr Gammell kept his 
thumb upon this converſation with Mr Scott Moncrieff in Febru- 
ary. But if Mr Gammell had remembered that Mr Scott Mon- 
crieff told him upon the 22d February, that Mr Dunlop had a 
caſh-account with the Royal Bank, and the anſwer which Mr 
Scott Moncrieff acknowledges he received at the time from Mr 
Gammell, he ſurely had no occaſion to keep his thumb upon a 
circumſtance that was ſo much in favour of the Greenock Bank, 
and would certainly have ſtated it fully, But the gentlemen of the 
Royal Bank, being in full poſſeſſion of this circumſtance under 
Mr Scott Moncrieff's own hand, did not only keep their thumb 
upon it, and concealed it totally for about two years, that this liti- 


gatꝗion had depended before the excerpt of Mr Scott Moncreiff's 


letter was recovered ; but ſtruggled very hard to continue the 


\ -., concealment, by oppoſing the production of that excerpt, which 


the reſpondents with ſo much difficulty at laſt obtained in man- 
ner already ſtated. _ | 

If in the courſe of this converſation of 22d February, Mr Scott 
Moncrieff took occaſion to ſay, that Mr Dunlop had a caſh-ac- 
count with them, Mr Gammell would naturally ſay, that was no- 
thing to the Greenock Bank, but wholly Mr Dunlop's own mat- 
ter; and if nothing further was ſaid, Mr Scott Moncrieff's men- 
tioning that Mr Dunlop had a caſh-account, could communicate 
no information to Mr Gammell.of the tranſaction which had 
taken place betwixt Mr Dunlop and the Royal Bank, nor ever 
lead him to ſuſpect any thing of there being a caſh-account for 
which the Greenock Bank was bound, while Mr Gammell's ob- 
ſervation left not to Mr Scott Moncrieff the ſhadow of a pretence 
for alleging even a miſtake upon the point, whether the Greenock 
Bank were concerned in Mr Dunlop's account. 

But no reply was made, nor any further information given. 
Mr Scott Moncerieff ſays that he laughed; but he does not ſay 
that one word more paſſed on the ſubject, or that he gave any 
further information to Mr Gammell ; but tacitly admits that he 
did not, which is certainly the fact. 

All that Mr Gammell therefore could learn on this occafion 
was, that Mr Dunlop had a caſh-account with the Royal Bank, 
which ſurely was no communication of the tranſaction, nor con- 
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veyed any information that was of the ſmalleſt conſequence. | 
The incident therefore proves nothing for the petitioners. And | 
on the other hand, it is moſt decifive againſt them. For it 
is thus proved by Mr Scott Moncrieff's own letter, that the | 
firſt time that this caſh-account, confeſſedly taken without the | 
knowledge or authority of the Greenock Bank, was mentioned — | 
in prefence of their acting partner, though only in an incidental f + | 
manner, he was told, that it was wholly Mr Dunlop's own matter; | | 
upon which he remained ſilent, and entered into no explanation. 
There is no wonder, therefore, that this circumſtance was up- Jie t 
rmoſt in Mr Scott Monerieff's mind, as a bar to any claim a- 
aginſt the Greenock Bank, when he wrote to Mr Simpſon on the 
21ſt of March, what he calls the overwhelming intelligence of Mr 
Dunlop's failure. 
His avoiding any explanation on the 22d February, would have 
been a very culpable concealment on the part of Mr Scott Mon- 
crieff, if he truly then thought of inſiſting, that the Greenock Bank 
ſhould be liable for the account; and in every view his conduct 
is utterly irreconcileable with the claim which he and the Royal 
Bank are now making. g 
The words of Mr Gammell, as ſtated by Mr Scott Moncrieff 
himſelf, were too plain to be miſunderſtood, and he does not pre- 
tend to have miſtaken them. They clearly imported, that the 
Greenock Bank either did not know, or did not acknowledge, that 
they had any connection whatever with the account he fpoke 
of; and upon receiving this information, he was ſatisfied, as he 
ſays, with laughing, and thinking within himſelf, that the letter 
he had got from Mr Dunlop would however fix the Company. | 
Your Lordſhips will here be pleaſed to conſider, what ſhould, nay 2 
what muſt have been the conduct of any perſon who had got an 
obligation for ſeveral thouſand pounds, which he ſuppoſes to bind 
not the granter only, but a Company for which the granter was 
underſtood to be acting, if the firſt time ſuch an obligation was 
mentioned to the acting partner of the Company, he told him that 
the Company had nothing to do with it, and that it was wholly . 
the granter's own matter, Would he be difpoted to laugh and 
ſay nothing on ſuch an occaſion? In place of laughing, the na- 
tural emotion muſt have been either fear or retentment ; and 
in all events, he neyer could have reſted till the matter was brought 
to a clear explanation. 
Upon hearing Mr Gammell ſpeak in ſuch a manner as Mr Scott 


Moncrieff himſelf ſtates him ro have done, it was his duty to 
Aa have 
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have explained the caſe fully to Mr Gammell, and if he had trul 
believed the Greenock Bank to be liable, and had no by views, it 
would have been as much his inclination as his duty. He could 
not have refrained from doing it, and an immediate and full ex- 
planation muſt have followed. He would inſtantly have pro- 
duced Mr Dunlop's letter of obligation, and commented upon it, 
as he has ſince done, He would have enquired at Mr Gammell 
how matters ſtood betwixt Mr Dunlop and the Bank, and what 
powers Mr Dunlop had from the Bank. He would have gone to 
Mr Dunlop himſelf with the ſame enquiries, and with the infor- 
mation that the account was diſayowed by the Bank. He would 
then have been told on all hands, if he did not know it before, 
that Mr Dunlop had no powers, and the Bank no concern, and 
by Mr Dunlop, that he took the account for himſelf only, and 
that no other perſon had any thing to do with it. If there was a 
miſunderſtanding before, it muſt then have been at an end; and 
the conſequence would have been, that the caſh-account would 
have been then cloſed, the balance inſtantly called up, and the 
preſent queſtion could never have had an exiſtence. 

But Mr Scott Moncrieff did none of thoſe things. He entered 
into no explanation, made no enquiry, and ſhowed no letter to 
Mr Gammell; but avoided the ſubject, and was filent when he 
had the ſtrongeſt call to enter upon it. In like manner, he does 
not appear ever to have mentioned to Mr Dunlop what Mr Gam- 
mell ſaid ; and if he did, their converſation, which has not been 
diſcloſed, muſt have reſulted in a firm acquieſcence in the ac- 
counts continuing upon Mr Dunlop's private credit, and we ſee 
him accordingly correſponding with Mr Dunlop in the moſt friend- 
ly and reſpectful manner, to the day of the failure. 

Another very remarkable part of Mr Scott Moncrieff's conduct 
is, his ſilence upon this point, even to Mr Simpſon, to whom he 
ſends no notice either by public letter or private note, of what 
Mr Gammell had told him, till after the failure, nor does he ap- 
pear even to have mentioned the propoſal for a depoſit account, 
which was the ſubject of the converſation, and which was itſelf 
a ſtrong indication, that the Greenock Bank had no idea of any 
caſh-account in which they were concerned. 

The manner in which the tranſaction of granting the caſh-ac- 
count was conducted, and the part that Mr Scott Moncrieff had 
in it, will here be remembered. Mr Scott Moncrieft never ſaw 
any authority from the Greenock Bank to Mr Dunlop, for enter- 
ing into that tranſaction ; and there is the ſtrongeſt reaſon to be- 
lieve, 
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lieve, that he knew, and was ſatisfied, even then, that Mr Dunlop 
took the caſh- account for himſelf, and that it was not meant the 
Greenock Bank ſhould be liable for it. At any rate, by his own 


account of the matter, in his letter, of the 1ſt January, to Mr 


Simpſon, he was at leaſt very doubtful about the effect of Mr 
Dunlop's letter, and by no means clear, whether it would bind the 
Greenock Banking Company or not. If he was ſatisfied from 
the firſt that the Greenock Bank were not to be bound, then his 
conduct on the 22d of February becomes very intelligible. If, 
on the other hand he had any idea of ever holding the Greenock 
Bank liable, and at the ſame time had all thoſe doubts of their 
being effectually bound, which appears from his letter of the 1ſt 
of January, his conduct on that ſuppoſition may alſo be under- 
ſtood, but muſt appear in a more culpable light, for it would then 
imply an intentional and very improper concealment, as well as 
a thorough conviction that the chance of ſubjecting the Green- 
ock Bank was exceeding ſmall, and that it was beſt to truſt to Mr 
Dunlop's own unexceptionable ſecurity, without ſaying any thing 
of the matter, ' 
After miſrepreſenting, in a moſt extraordinary manner, this 
converſation of the 22d of February, the petitioners are pleaſed 


to ſay, * And ſhould this reaſonably, amongſt honeſt men, have Add. Pet. p. 55. 


* created a ſuſpicion on the part of Mr Scott, and induced him to 
go to Mr Dunlop, and ſay, From ſome confuſed hint that drop- 
* ped from Mr Gammell to-day, I begin to doubt whether he 
* confiders your exchange-account with the Royal Bank as a 
* Company concern, and they bound by the operations upon it, 
and I muſt, therefore, have a further explanation.“ The reſpon- 
dents apprehend, no perſon of common ſenſe can heſitate to an- 
ſwer, that infinitely leſs muſt have made Mr Scott hurry to Mr 
Dunlop, without a moment's delay, and not merely defire explana- 
tion, (which he could not need), but infiſt, that there ſhould ei- 
ther be an obligation from the Bank itſelf, or that the caſh-ac- 
count ſhould inſtantly be put an end to, if he had not known be- 
fore, all that he was then told, and ſeen from the beginning that 
it was Mr Dunlop, not the Greenock Bank, that he was to look to 
and rely upon. 

A ſtill more remarkable part of Mr Scott's conduct on this oc- 
caſion, is his filence even to Mr Simpſon himſelf. If the ac- 
count, being wholy Mr Dunlop's own,” had been a thing quite 
new to him, even ſuppoſing him inclined to laugh at it, as he ſays 
he was, he would ſurely have mentioned ſuch a ſtriking circum- 
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ſtance, as this declaration of Mr Gammell, in ſome of his private 
notes or letters to Mr Simpſon. But when it was, in fact, a ſeri- 
ous and important matter, which could not be laughed at, if there 
was any view to hold the Greenock Bank liable for the account; 
and when it was ſo much connected with the doubts of their be- 
ing bound, which are proved to have been entertained at firft, it 
is impoſſible but we muſt have ſeen him writing to Mr Simpſon, 
by that very poſt, an account of the matter, and defiring his di- 
rections, if he had not been fully ſatisfied in his own mind, that 
the account was Mr Dunlop's private account, and his only. But 
the fact is admitted, that he did not ſay one word of it to Mr 
Simpſon at the time, nor ever mentioned it, till he wrote the let- 
ter of 21ſt March, after the failure. 

Some notice of the propoſal of a depoſit account, to be taken 
by the Greenock Bank, ought certainly to have appeared in the 
letters, public or private, to Mr Simpſon. But even on this ar- 
ticle there was a profound ſilence: So far as appears, Mr Scott 
never once mentioned, in thoſe daily notes and letters that he was 
writing to Mr Simpſon, that he had ever ſeen or ſpoke to Mr 
Gammell on the 22d of February; and even in his letter of 21ſt 
March, though he mentions what then gave him moſt uneaſineſs, 
he ſtill avoids giving any account of the converſation itſelf. 

The reaſon of the ßlence which Mr Scott Moncrieff thus ob- 
ſerved, even to Mr Simpſon, upon an incident which marked ſo 
clearly, and in more ways than one, that the Greenock Bank had 
no concern with Mr Dunlop's caſh- account, may not perhaps be 
difficult to diſcover, when it is recollected, that as he ſays himſelf 
in his letter of the 2oth of March to Mr Dunlop, he © was the 
means of bringing the people at Edinburgh to agree to this ac- 
© count ;* that he had opened the account without even waiting 
for an anſwer from Edinburgh; and that he had utterly neglected 


the caution which it is ſaid he received from Mr Ramſay and Mr 


Simpſon, about keeping the Greenock Bank bound. 

In the original petition there js nothing ſaid of this matter, but 
after the excerpt from the letter of the 21ſt of March had been 
forced from the petitioners, then indeed the converſation of the 
22d of February, and the paſſage in the letter of 21ſt March re- 
lative to it, became the ſubject of much laboured argument in the 
additional petition, and the petitioners ſtrain hard to get the bet- 
ter of the evidence furniſhed by their own letter. Some of their 
efforts made with this view are not a little extraordinary. 

On 


1 


On page 52. of the additional petition, it is ſaid Mr Scott Add. Pet. p. 52. 
mentions, he (Mr Gammell) did ſay, laſt time he was in town, 
* ſomething about this being wholly Mr Dunlop's matter, which 
* I laughed at, as the account had long before that been opened 

for Mr Dunlop, as agent for the Banking Company, and avow- 
edly for the purpoſe of exchanging their notes, according to a 
copy of the letter which I ſhowed you.“ — Now, does Mr Gam- 
mell make any reply to all this? No, he goes off with an aſſu- 
rance from Mr Scott, that it was an account for the Company, 
upon the circumſtances ſtated to him, and what does he do, Cc. 
And upon the following page, it is ſaid, But however this may ——— p- 53- 
be, it is evident that Mr Gammell had been put to ſilence by Mr 
* Scott's anſwer.” | 

Now, the fact is, that Mr Scott Moncrieff in his letter does not 
ſay, that he made any anſwer to Mr Gammell's obſervation, and 
Mr Gammell is poſitive Mr Scott Moncrieff never told him of the 
agreement with Mr Dunlop, nor that the caſh-account was for the 
Greenock Bank, or ſhowed any letter. All that the petitioners 
ſay in the 52d and 53d pages of their petition, has no other foun- 
dation than a miſrepreſentation and an incorrect quotation of the 
paſſage in Mr Scott Moncrieff's letter, with which they begin the 
paragraph. The paſlage is miſrepreſented by printing the four 
laſt lines in italics, as if they were Mr Scott Moncrieff's anſwer 
to Mr Gammell, and then arguing on the ſuppoſition of this 
being the fact; and it is incorrectly quoted, by leaving out tho 
laſt words of the ſentence, which are, and I think it impoſlible 
but that letter muſt fix the Company,' which would have ſhown 
more clearly, that Mr Scott Moncrieff was here ſtating his obſer- 
vations to his correſpondent, not any anſwer to Mr Gammell ; and 
there is a further inaccuracy in the quotation, by printing erro- 
neouſly the words immediately preceding, not as they ſtand in the 
original, which I /ent you,” but thus, which I bowed you,“ and 
this alſo affects the meaning, eſpecially in the way the quotation 
is uſed; for *ſhowing* might be ſuppoſed to ſignify fomething 
done in the converſation with Mr Gammell, but * ſending* could 
not, | 2&5, eh al 

All that Mr Scott Moncrieff truly ſays, with *regard to what 
paſſed in the converſation he alludes to, is, that he (Mr Gam- 
* mell) did ſay, laſt time he was in town, ſomething about this 
* account's being wholly Mr Dunlop's matter, which I laughed 
* at; and what follows is not any anſwer that he made to Mr 
Gammell, as the petitioners would have it underſtood, but the \ 
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reaſon he aſſigns to his correſpondent for pretending to have 

laughed, as appears very evidently when the ſentence is accurate- 

ly quoted, the remainder of the ſentence, after the words which 

* I laughed at,” running thus: As the account had long before 

© that been opened for Mr D. as agent for the Banking Company, 

and avowedly for the purpoſe of exchanging their notes, accord- 
ing to the copy of his letter which I ſent you, and I think it is 
impoſſible but that letter muſt fix the Company.” 

And though in the paſlage above quoted, and in other places, 
Mr Scott Moncrieff is ſuppoſed to have made a full anſwer, ex- 
plaining the nature of the account, and referring to Mr Punlop's 
letter, in endeavouring to account for Mr Scott's having done no- 
thing in conſequence of what he heard from Mr Gammell, they 
inconſiſtently allege, that there was no explanation, becauſe none 

Ad. Pet. p. 53. was neceſſary. * Had there been (it is ſaid) any expreſſions of 
« ſurpriſe at ſuch an account exiſting, or any intimation of diſap- 
*- probation of ſuch an account having been opened as with the 

defenders, or any hint of Mr Dunlop's want of power to bind 

them, it is not in nature but that ſuch circumſtances muſt have 
made an impreſſion upon Mr Scott that would have brought 
matters to an immediate explanation ; but ſo far from this be- 
ing the caſe, it appears, that Mr Gammell's obſervation had been 
ſo lightly conveyed, that it was treated with a laugh, Cc. 

The letter of the 21ſt of March does not explain what was the 
nature of the converſation, in the courſe of which Mr Gammell 
had uſed the words that Mr Scott mentions, neither does Mr Scott 
explain it in the preſent petition ; but on the top of p. 54. of the 
petition, your Lordſhips will find the following ſingular paſſage : 
Now, is it not moſt natural to ſuppoſe, that the converſation took 
its riſe in a demand from Mr Scott upon Mr Gammell (in the 
* ſame way as it appears from Auld's letter he was making upon 
Mr Dunlop) to reduce this balance to moderate bounds; and 
* when Mr Scott thus came upon him with a- demand of little 
leſs than L. good, if it had been a new and unheard of thing, 
© would Mr Gammell have received it without the ſmalleſt ex- 
preſfion of aſtoniſhment or ſurpriſe, yet nothing of this nature 
* appears,” o. 
| It is very ſtrange language from- Mr Scott, who is himſelf a. 
2 petitioner, to talk of its being natural to ſuppoſe,” that ijthe con- 
verſation took its riſe in a demand for the balance. Mr Scott 
muſt not- whether the converſation took its riſe in that way or 
not; and it is therefore abſurd for him to talk of Juppoſing, and 
ſuch a ſuppofition ſhould not have been made, when Mr. Scott. 
muſt know that it has not the ſmalleſt foundation in fact. It is 


not 
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not, infinuated in his letter of the 21ſt of March, and Mr Gammell 
is certain, that there never was ſuch a demand made or hinted till 
after Mr Dunlop's failure, and that he never heard of the balance 
of Mr Dunlop's account till then: And the ſuppoſed demand on 
the 22d of February is in fact inconſiſtent with every circum- 
ſtance of the caſe, and particularly with the actual demand which 
was made on Mr Dunlop on the 2oth of March, and for ſome- 
days before, without any intimation to Mr Gammell or the 
Greenock Bank, If the fact had been true, the reſpondents 
could have had no occaſion to diſpute it, becauſe there could be 
nothing ſtronger againſt the petitioners than a demand made at 
this period, and refuſed upon the ground of the Greenock Bank's 
having no concern with the account. Such a ſuppoſition only 
ſhows to what difficulties the petitioners are driven. 

The ſuppoſition that had been made at the top of p. 54. ſoon 
comes to be conſidered as a poſitive fact, and ſeveral extraordi- 
nary arguments are founded upon it, accordingly, on p. 55. and. 
56. of the ſame petition, which would not deſerve any ſerious an- 
ſwer, even if the ſuppoſition were to be granted. | 

Proceeding in the fame train, another ſuppoſition is built on 


the firſt, and it is ſaid, that * it appears that Mr Gammell made Addit. Pet. p. 56.. 


© his own uſe of what he had learned from Mr Scott Moncrieff 
in the converſation that has been mentioned of there being 
L. gooo due upon the account,” which is explained, by. ſaying, 
that upon getting this intelligence he puſhed Mr Dunlop to make 


remittances to Edinburgh, ſo as to reduce the balance of his 


account- current with the Bank from L. 21,589: 15: 8 to L. 15,826, 
13 8. its amount at the time of the failure; and they again reſort 
to this topic at the top of p. 60. where they ſay Mr Gammell 
had the addreſs to wring out of Mr Dunlop near L. 6000. 

This ſuppoſition, if it were true, would again be againſt them- 
ſelves, for it implies that Mr Gammell knew nothing of the caſh- 
account till he got the ſuppoſed intelligence from Mr Scott Mon- 
crieff, (for if he knew the caſh-account, he muſt have been regu- 
larly adviſed of the ſtate of it), and that from this diſcovery, he 
began to ſuſpect Mr Dunlop's credit, and therefore fell to work to 
reduce the balance of his account with the Greenock Bank, by 

e 


preſfing him for unuſual remittances to Edinburgh. The cafe. 


could not have been. put. in a more unfavourable point of view 
for the petitioners. It is however completely groundleſs, in. 
point of fact. It is even impoſſible that Mr Gammell could have 
acted in the manner ſuppoſed, allowing ſuch a diſcoyery had been, 

made. 
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made, The letters between Mr Dunlop and Mr Gammell, where 


it muſt have been a conſtant topic, if any ſuch diſcovery had 
exiſted, are completely ſilent upon it. As to the variation upon 
the balance of the account-current, it is nothing more than the 
natural and neceſſary fluctuation of that balance, and Mr Dun- 
lop was not preſſed for any payments, further than the neceſſary 
and uſual remittances which the Bank ſtood in need of, and 
which it was his duty as agent at Glaſgow to make to Sir Wil- 
liam Forbes and Company, to pay their exchanges at Edinburgh, 
and to anſwer the bills drawn by their caſhier upon that houſe, 
particularly one bill for L. ooo to Collector Wright, which was 
payable 22d March 1793. The variation was much greater at 
other periods, as appears by the ſtate of balances printed by the 
petitioners. Thus, on the 13th December 1792, it ſtood at 


L. 20,299, and by the 22d, was reduced to L. 14,818. It roſe 
again betwixt the 31ſt of December and 17th of January, from 


L. 14,103 to L. 23,999, and upon the 3iſt of January, it had 
amounted to L. 24,611 : 8 : 7, (which, by the by, is another proof 
of the Bank's complete ignorance of the caſh-account, which 
was obtained at this very period, as the balance againſt Mr Dun- 
lop had in the courſe of one month from the date of the caſh-ac- 
count being granted, increaſed about L. 10,500 Sterling), It 
varied betwixt the 23d of February and the 3d of March, no 
more than L. 2000, the balance at the laſt date being L. 19,575, 
and its being reduced L. 3000 more betwixt the gth and the 22d, 
was by remittances, to anſwer the above large bill falling due to 
Collector Wright, and Mr Dunlop's remittances at this period, 
were in fact leſs than in the due and ordinary courſe of buſineſs 
they ought to have been. The petitioners ſay it was Mr Gammell 
who took the fatal reſolution which occaſioned Mr Dunlop's fail- 
ure. The probability is rather that it was the Royal Bank, from 
the preſſing intimations of the 15th and 16th of March, follow- 
ed up by the 279 letters of the 2oth, inſiſting and entreating that 
the balance ſhould be inſtantly reduced, and the remainder paid 
up in ſix weeks. 0 


On the forenoon of the 21ſt of March 1793, Mr Gammell 
called at the Royal Bank office in Glaſgow, wanting a bill on 
Edinburgh at ſight, and for a large ſum of Royal Bank notes, to 
remit to Sir William Forbes and Company ; but they would not 
draw at leſs than three days date, though Mr Gammell offered 
to pay them the difference of time in money. But Mr Dunlop 

not 
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not having yet ſtopped payment, or it not being yet publiſhed, 
Mr Scott Moncrieff did not then make any mention of Mr Dun- 
lop's caſh-account, or of any balance due, although it would cer- 


tainly have been very natural to have done fo, if he had thought 


the Greenock Bank liable, as he had been previouſly defiring Mr 
Dunlop to pay up that balance. It is impoſſible not to obſerve 
the inconſiſtency of Mr Scott Moncrieff's conduct on this occa- 
ſion, with the ſuppoſition above mentioned of a demand having 
been made on Mr Gammell upon the 22d of February. 

On the ſame day, Mr Gammell had a ſecond interview with 
Mr Scott Moncrieff, after Mr Dunlop had ſtopped, and then no 
doubt he mentioned a claim for this balance, to which Mr Gam- 
mell anſwered, that the Greenock Bank could not poſſibly have 
any thing to do with it, and that they therefore never could ſub- 
mit to a demand ſo totally groundleſs. 

Some correſpondence afterwards enſued upon the ſubject; and 
the Royal Bank, by way of compelling the reſpondents to ſubmit, 
refuſed to take the Greenock notes, though an actual depoſit of 
caſh, or good bills, was offered to ſecure the current exchanges, 
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proceedings that 


followed. 
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27. and 28. 


and by their example, if not their influence, the Bank of Scotland 


alſo refuſed them. The reſpondents felt this as an inconvenience 
at that period of univerſal diſtreſs and diſtruſt among mercantile 
men over all the iſland, and the more ſo, as the Company were 
under peculiar embarraſſments by the unexpected failure of Mr 


Dunlop. But they would, on no account, ſubmit to a claim 
which they conſidered to be moſt unjuſt. Their credit remained 


unhurt, notwithſtanding the harſh meaſure of the two public 
Banks refuſing their notes at that critical time; and when it was 
found to have no effect, the Royal Bank itſelf, within a few weeks, 
found it expedient to return to the former practice, and toreceive 
the Greenock notes in the ſame way as thoſe of other Banks, and 
make exchanges twice a week as formerly. 

The preſent action was ſoon thereafter brought, concluding 
againſt the partners of the Greenock Banking Company for pay- 
ment of the balance of Mr Dunlop's caſh-account ; and par- 
ties having been heard before the Lord Ordinary, memorials were, 
of this date, ordered. 

Before preparing their memorial, it occurred to the reſpondents 
to be proper, that there ſhould be a full production of letters; 
and accordingly their agent wrote to the agent for the petitioners, 
calling upon them to produce all letters, or copies of letters, in 

Cc which 


April 1793. 


July 3. 1793» 


— _— — —— 22: 
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which the Greenock Bank, or partners thereof, were concerned; 
particularly, all ſuch public or private letters to or from Mr 


Simpſon, Mr Scott Moncrieff, or Mr Dale, from the 1ſt of De- 


Aug. 28. 1793. 


Nov. 8. 


—— 26.— 


Exhib. and De- 
poſitions of ha- 


vers, p. 31. I. 


Exhib. p. 32. 
B. F. 


Dec. 4. 1793. 


cember 1792 to the iſt of April 1793. I 

At the diſtance of ſome weeks an anſwer was returned, bear- 
ing, inter alia, that * with reſpect to the correſpondence ſince De- 
* cember laſt, Mr Scott Moncrieff writes, that he had not pre- 
* ferved any of Mr Simpſon's letters to him, which were all pri- 
vate ones; but excerpts are now produced of ſuch of thoſe 
from Mr Scott to Mr Simpſon as relate to the preſent ſubject; 
which, however, were only excerpts from four letters, viz. thofe 
of 24th, 26th, 27th, and 28th December 1792, the excerpts from 
the letters of 31ſt December 1792, 1ſt and 3d January 1793, 
not having been produced at this time, though relating to the 
ſubjeR, at leaſt as much as thoſe that were produced. At the di- 
ſtance of more than two months, however, and after the petition- 
ers had ſeen the defenders memorial to the Lord Ordinary, con- 
taining ſome remarks upon this ſubject, the petitioners produced 
excerpts from the ſaid three letters from Mr Scott to Mr Simpſon 
of 31ſt December 1792, 1ſt and 3d January 1793, together with 
excerpts of four other letters, dated the 12th and 3oth of January, 
and 15th and 18th of March 1793. 

Diligence againſt havers was afterwards granted to both par- 
ties, and Mr Scott Moncrieff, when examined as a haver, deponed, 
That he is not poſſeſſed of any letters or writings tending to 
* ſhow the ſtate of the tranſactions between the Royal Bank and 
Mr James Dunlop of Garnkirk ;* which he explaius by depo- 
ning, That he received no public or official letters in anſwer to 
* thoſe he wrote Mr Simpſon on the ſubject of Mr Dunlop's ac- 
count, any correſpondence on that ſubject having been con- 
* tained in private letters or notes incloſed in the public letters, 
and which private letters received by him he had deſtroyed, it 
© being his cuſtom to Veſtroy all theſe private letters or notes, as 
* confidering them to be of no uſe.” 

Mr Simpſon deponed, That he had no other letters in his cu- 


Exhib. p. 34- G. ſtody dated previous to the 21ſt of March 1793, and containing 


any thing relative to the tranſaction in queſtion, excepting thoſe 


private letters from Mr Scott Moncrieff of which he had already 


given excerpts, and another letter from the ſame gentleman, da- 
ted the 2oth, but truly wrote on the 21ſt March; which letter, 
as already mentioned, he declined to exhibit, or to give any ex- 
cerpt from it. * 

| r 
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Mr Dunlop being examined by the petitioners as a haver, pro- 
duced excerpts of any letters between him and Mr Gammell, the 
acting partner of the Greenock Bank. The reſpondents, along 
with their memorial to the Lord Ordinary, had produced any let- 
ters in their poſſeſſion, which appeared to have any connection 
with the matter in queſtion ; and Mr Gammell, though the peti- 
tioners did not think proper to examine him as a haver, did, be- 
ſides theſe excerpts, afterwards give in excerpts of every paſſage 
in Mr Dunlop's, from the iſt of December 1792 to the 21ſt of 
March 1793, where there was any mention of the Royal Bank, 
or their cathiers, whether it could be ſuppoſed to have any con- 
nection with the cauſe or not. | 
Upon adviſing memorials and additional memorials for the 
parties, the Lord Ordinary took the cauſe to report, and very full Feb. 11. 1794. 
informations were given in on both fides ; upon adviſing which, 
your Lordſhips unanimouſly pronounced the following interlocu- 
tor: Upon report of Lord Craig, and having adviſed the mutual Nov. 14. — 
« informations for the parties, with minutes of debate, the Lords 
* ſuſtain the defence, aſſoilzie the defenders as a Company, and 
* decern; but remit to the Lord Ordinary to hear parties, how 
* far any of the partners of the Company are liable as individuals, * 
* and to do as he ſhall fee cauſe.” þ 
The petitioners have reclaimed againſt this interlocutor, and in i! 
their original petition having prayed for a further inſpection or | FP 
exhibition of papers, and an examination of certain witneſſes, the 1 
interlocutor of 14th January 1795, recited on p. 2. of the addi- if 
tional petition, was pronounced, allowing inſpection of letters, iþ 
Cc. and granting diligence to both parties, as there mentioned. "' 
Theſe further inveſtigations, propoſed by the petitioners, tend- 1 
ed to nothing material, and have produced nothing, though they | 
have had even a greater latitude than the irterlocutor allowed 
them. The ſituation of Mr Dunlop's affairs laid his books per- 
fectly open, and they have had acceſs by the conſent of the re- 
ſpondents, to peruſe, not excerpts merely, but the entire let- 
ters produced by Mr Dunlop, being the whole ſeries of corre- 
ſpondence between him and Mr Gammell, or the Greenock Bank. | 
Fhe reſpondents, on the other hand, have recovered further evi- l 
dence in corroboratian of their defence, viz. the fcroll of the let- ll 
ter of the 1ſt of January 2793, which was to be the foundation of | | 
the caſh-account, and the excerpt from Mr Scott Moncrieff's let- | | 
ter of the 21ſt of March, fo that the ground of the judgment in 
| theis 
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their favour now under review, not only remained unaltered, but 
is in fact ſtrengthened by additional evidence. | 


Arguments and After having thus diſcuſſed all the circumſtances of the caſe, 
concluſions from and examined at ſo much length, and, it is hoped, obviated to 
the whole. your Lordſhips ſatisfaction the various allegations and miſrepre- 
ſentations ſcattered through both petitions, it will not be neceſ- 
ſary for the reſpondents to trouble your Loraſhips with many 
more words in the way of argument. The argument is indeed in 
a great meaſure anticipated in the courſe of the preceding ſtate- 
ment; and it now only remains to draw the concluſions from the 
whole, and to bring them diſtinctly under the eye of the Court in 
one ſhort view, from which, if the reſpondents do not flatter 
themſelves much, it muſt appear undeniable, that there has ſeldom 
been a more groundleſs claim, and they will be pardoned to add, 

a leſs excuſeable litigation than the preſent. 

And, in the fů place, The reſpondents apprehend they have 
clearly ſhown, that the caſh-account in queſtion was not taken for 
or upon the credit of the Greenock Bank, or upon any agreement pur- 
porting to bind them, but was taken by Mr Dunlop for his own 
uſe and behoof, only upon his own private credit, and binding 
himſelf alone for the balance, without pretending to bind the 
Greenock Bank. h 

| This ſtrikes at the root of the petitioners claim, and cuts off all 

f further enquiry ; for, if Mr Dunlop did not bind, or pretend to 
bind the Greenock Banking Company, there can be no room for 

a queſtion, whether he had power to bind them; and if it was 

Mr Dunlop's private account, by the very terms of the obligation 

upon which the credit was given, the Greenock Bank can have no 

more to do withit than any other merchant's private caſh-account. 

But as Mr Dunlop, without being guilty of a groſs fraud, could 

intend nothing but to take the caſh-account upon his own private 

credit, for his own accommodation in the execution of his agency, 

ſo it is evident, even from the partial account of the matter which 

we have in the imperfect remnant of the correſpondence between 

Mr Scott Moncrieff and Mr Simpſon, that he neither propoſed 

nor intended any thing elſe ; and that he actually did nothing elſe, 

it is believed every perſon muſt be ſatisfied, who impartially, and 

with due attention, peruſes Mr Dunlop's letter of iſt January 

. 1793 to Meſſrs Scott Moncrieff and Dale, containing his propoſal 

and obligation for a caſh- account, which was accepted by them, 

and which is at this moment the only document of obligation 


upon 


— 
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upon which any claim can be made for the balance of the caſh- 
account againſt one perſon or another. 

But when the caſe is viewed with the additional light furniſhed 
by the new evidence lately recovered, it ſeems, with ſubmiſſion, 
impoſſible that any doubt can remain. When the ſcroll of the 
letter of propoſal, and the form of the order to be uſed in ope- 
rating on the caſh-account, as propoſed by Mr Scot Moncrieff, 
and rejected by Mr Dunlop, are compared with the letter and 
form, as altered by him, and agreed to, and the ſcope of the al- 
terations is obſerved, all calculated to exclude any idea of the 
Greenock Bank being concerned, your Lordſhips have the moſt 
ſatisfaRtory evidence, that Mr Dunlop did in effect ſay to Mr Scott 
Moncrieff, I will, on no conſideration, pretend to bind the 
* Greenock Bank, which I have no right to do; but the account, 
* which is ta be for my own accommodation as agent, muſt be 
upon my own credit only ;' and the caſe could not have been 
clearer, though Mr Dunlop had added by way of poſtſcript to 


his letter, Nota Bene, This account is not for the Greenock 


* Bank, but for myſelf.” 

The petitioners, in their argument with reſpect to the meaning 
and intention of parties in the agreement for the caſh-account, 
are at ſome pains to ſhow, that it was their intention and defire 
to have the Greenock Bank bound, But your Lordſhips will ob- 
ſerve, that they are very ſilent upon the more material point, that 
it was Mr Dunlop's intention to bind them, It is, however, the 
words and intention of the granter of any obligation that alone 
are of any conſequence, for it is theſe only which conſtitute the 
obligation; and if the receiver of it wiltully or abſurdly miſcon- 
ceives, or pretends to miſconceive the nature of the obligation, 
that can never extend it beyond both the words and meaning of 
the granter. | 

That the petitioners at firſt wiſhed to have the Greenock Bank 
bound may poſſibly be true, but is not of the ſmalleſt conſequence, 
ſince Mr Scott Moncrieff, upon ſeeing that Mr Dunlop either 
could not or would not gratify that wiſh, gave up the point, and 
contented himſelf with ſuch an obligation as Mr Dunlop would 
grant. Mr Scott Moncrieff certainly might have ſeen, and the 
reſpondents are perſuaded he actually did fee, that Mr Dunlop 
meant to bind himſelf only, but thought it of little conſequence, 
as conſidering Mr Dunlop's own ſecurity as ſufficient. The alte- 
rations made upon his ſcroll of the letter, and upon the form of 
the order, do not ſeem to have left room for any doubt or miſ- 


Dd take; 
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take; and at any rate, if he doubted, and in ſuch circumſtances 
did not take care to have his -doubts cleared- up, it is quite the 
ſame in any queſtion upon the effect of the obligation, as if cer- 
tainty were acknowledged. As to the directors at Edinburgh, the 
matter was ſo ſtrangely managed, that it never came officially 
before them; they never ſaw the important alterations upon 
the ſcroll of Mr Dunlop's letter, and the form of the order re- 
jected ; and yet, even without ſeeing theſe, they appear not to 
have been ſatisfied that the Greenock Bank could be bound by 
ſuch a letter, and to have given ſome directions which were not 
followed out by Mr Scott Moncrieft. 

The circumſtance of its being agreed, that the account ſhould 
be kept with Mr Dunlop, under the deſignation of agent for the 
Greenock Bank, and confined to his agency buſineſs, and ſome 
of bis private tranſactions, ſuch as giving orders upon the account, 
in place of making payments in Greenock notes, when they would 
go into Banks, could never be ſuppoſed to imply an intention in Mr 
Danlop to bind the Bank for the balance of the account. It im- 
ported no more, but that the account was taken for the accom- 
modation of himſelf and the Royal Bank, in the buſineſs he had 
to tranſact with them as agent for exchanging Greenock notes. 
The caſe is the ſame as if any Company, having a ſtanding con- 
tract with another Company or individual, by which cattle, or 
quantities of goods were to be delivered to an agent at ſtated 
times, who, by the contract, was to pay inſtantly upon receiving 
in ready money, or bills of a certain deſcription ; the agent, in 
place of making the payments as ſtipulated in the contract, ſtates 
to the furniſher, that it would be for his the agent's accommoda- 
tion rather to pay otherwiſe, and to get a credit for part, and 
thereupon propoſes to open an account, to be kept for him as 
agent of ſuch a Company, (his employers), in which the delive- 
ries made to him are to be debited, and the payments, as he found 
it convenient to make them, credited, and binding himſelf to pay 
the balance with intereſt. It never could be ſuppoſed in ſuch a 
caſe, that the employers, with whom there was no communica- 
tion upon the ſubject, were to be bound, or that the agent meant 
to bind them. In the preſent caſe, there was a ſtanding contract 
betwixt the Greenock Bank and the Royal Bank, concerning ex- 
changes or deliveries of notes, and Mr Dunlop was the agent ap- 
pointed for receiving notes, and making inſtant delivery of bills, 
in terms of the contract, for which he was furniſhed with ample 

funds ; 
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funds; but, for his own accommodation as agent, he agrees with 
the Royal Bank to keep an account with them upon credit, rela- 
tive to the buſineſs, in which he of courſe binds himſelf, and him- 
ſelf only, for the balance. | 

In the next place, It is equally clear, that Mr Dunlop had 2 
powers to bind the Greenock Bank ; and therefore, although he 
had granted an obligation, binding them ever ſo expreſsly, it 
could not have affected the reſpondents. 

The petitioners have talked of his being a partner of the 
Greenock Banking Company ; but that is a circumſtance quite 
foreign to the merits of the caſe, and uſed only as a colour in a 
cauſe where the petitioners find a great deficiency of any thing 
ſolid. He did not uſe, and had no right to uſe the firm of the 
Company; and therefore the deciſion which the petitioners re- 
fers to, in the caſe of Dewar againſt Miller, and Gibſon and Bal- 
four, 14th June 1766, where the Company firm was uſed by one 
having right to do ſo, has not the leaſt connection with the pre- 
ſent caſe, Mr Dunlop did not contract with the petitioners ; and 
they did not contract with him as partner, but moſt expreſsly 
as agent only, whether it was for himſelf, and on his own ac- 
count, or for and on account of the Company whoſe agent he 
was. | 
And he beſides had clearly no powers to bind the Company, 
or to uſe the firm, all the partners being expreſsly reſtrained by 
the contract from ſo doing ; and the power of ſigning the firm 
given only to the caſhier of the Bank, and this was Inoton to the 
petitioners, and known to all the world ; and whatever may be 
{aid about latent clauſes, there can be no doubt that ſuch clauſes 
have full effect againſt all thoſe who know them. The petitioners 
knew of it, not only by the advertiſement publiſhed in the newſ- 
papers, but by their knowledge of the nature of all ſuch Bank- 
ing Companies ſigning their notes by a caſhier, in which the 
partners never are allowed to uſe the firm; and if they are to be 
believed in pretending, that they meant to have the Greenock 
Bank bound, their conduct in this very tranſaction proves they 
knew it, for otherwiſe they would have inſiſted that Mr Dunlop 
ſhould ſubſcribe the firm, and never would have tranſacted with 
him as agent. 

As agent, however, Mr Dunlop unqueſtionably had no power 
to bind the Company. By all their inveſtigations the petitioners 
do not pretend to have recovered any thing that bears the 


leaſt veſtige of ſuch power. He had no power to bind ; and 
he 
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he never did pretend to bind the Bank in any obligation 
whatever, and the petitioners well knew, that in tranſacting 
with them, he was anthoriſed to do nothing by the ſettled agree- 
ment between the two Banks, but to perform the fimple acts 
of delivering a bill on Edinburgh at one day's date, and receiving 
Greenock notes in return, when the balance on the exchange was 
againſt the Greenock Bank, the Bank furniſhing him with funds 
to procure the bill ſo to be delivered: But to take up the Green- 
ock notes upon credit in any way, or from any holder, he had no 
authority whatever. 

The caſe of Lewin and others againſt the Eaſt India Company, 
quoted by the petitioners from a newſpaper-report, has plainly, 
by their own account of it, not the leaſt reſemblance to the pre- 
ſent. The owners of Eaſt India ſhips never interfere in the di- 
rection of their voyages, but leave that to the ſhip's huſband or 
managing owner, who makes all bargains with the Company and 
others, relative to the ſhip or her voyages. Meſſrs Lewins, el- 
der and younger, were part-owners of the Vanſittart Indiaman 
and Mr Lewin, the father, was nominal ſhip's huſband, and Lew- 
in, the ſon, the real and acting ſhip's huſband. Old Lewin ha- 
ving retired from buſineſs in very bad health, and fince dead, and 
the whole management of the ſhip being left to him and his ſon 
by the other owners, the agreement to the ſhip's taking a parti- 
cular courſe in the voyage, in which ſhe was loſt, was of conſe- 
quence binding upon the other owners in the ſame manner with 
all his other tranſactions relative to the ſhip; and it was an act 
done in the buſineſs committed to him, for which he had full 
powers ; and the owners, therefore, were juſtly found to have no 
claim of damage againſt the Eaſt India Company, on account of 
the ſhip being afterwards accidentally loſt in ſteering a courſe 
which had been agreed to by their ſhip's huſband. And, on the 
other hand, as the reſpondents are informed, the owners of the 
Vanſittart recovered from the underwriters all the inſurances 
they had made on the ſame voyage; and they were not loſers, it 
being immaterial to them whether they were paid by the India 
Company or their inſurers. 

The deciſion in the caſe of Hunter againſt Chalmers and Com- 
pany, 4th January 1766, reported by Lord Kames in his Select 
Deciſions, is not only a clear authority in favour of the reſpon— 
dents, if the firſt and ſimpleſt principles of law could require any 
authority to confirm them, but in reality affords an argument 4 
fortiori, Chalmers and Company had employed Philip Scott to 

| purchaſe 
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purchaſe corn for them, and furniſhed him with money to pay 
for it; and he continued to act as their agent in this buſineſs for 
ſeveral years, hut at laſt failed; when there appeared a debt of 
above L. 1000, due to different farmers, for grain purchaſed by 
him for Chalmers and Company, and received by them. The 
furniſhers purſued Chalmers and Company, and the defence was, 
that the defenders furniſhed Scott with money to pay for the 
corn he was commiſſioned to purchaſe, and that when he made 
purchaſes upon credit, he had no power to bind his conſtituents. 
The judgment is ſtated in the report in theſe words: Found no 
* evidence in this caſe that the defenders empowered Philip Scott 
* to bind them for the price of the corns purchaſed by him;“ 
and upon that medium they were aſſoilzied. 

It appears from the report, that Scott's being the known agent 
of Chalmers and Company, was a point not diſputed on either 
ſide; and the purſuers began with admitting, that if they had 
not known this, they would not have had a claim; and it was ar- 
gued, that it was neceſſary that Scott ſhould be empowered to 
bind the Company his conſtituents, for he, an unknown perſon, . 
had no credit, Here the agent was employed for the expreſs pur - 
poſe of making bargains and tranſactions for behoof of his con- 
ſtituents, that being implied in the buſineſs of purchaſing corn; 
and yet, as they furniſhed him with money, and. there was no- 
evidence of their giving him powers to buy upon credit ſo as: to» 
bind them, they were held not to be liable : Whereas, in the pre- 
ſent caſe, Mr Dunlop was not employed to make any bargain or 
tranſaction whatever, but merely, in purſuance of a bargain alrea-- 
dy made between his conftituents and the Royal Bank, to perform. 
the act of delivering a bill on Edinburgh, at one day's date, for 


the balance of each exchange, when it was againſt. the Greenock: 7 


Bank. 


As there is no evidence of Mr Dunlop Having any power or au- 


thority to bind the Greenock. Bank for the caſh-account in que-- 
ſtion, but an undoubted certainty of the contrary, ſo as little is 
there any colour of evidence of any ſubſequent approbation, or- 
ratification, by the Bank, or the ſlighteſt appearance of any ſuch, 
thing; and, on the contrary, it clearly appears by Mr Scott Mon- 
crieff*'s letter to Mr Simpſon, that the very firſt time he hinted: 
to Mr Gammell, that Mr Dunlop had a caſh- account with the 
Royal Bank, he told him, that it was a matter of his own, and 
that the Greenock Bank had nothing to do with it, and with this 


he remained fatisfied.. 
E. e It * 
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It has been (een, that the letter of 5th of January 1793, on 
which the petitioners inſiſt ſo much, conveyed no information 
whatever of any ſuch tranſaction, or of any thing that could lead 
to ſuſpect it; and, on the contrary, Mr Dunlop there informs 
them, that he had told Mr Scott Moncrieff, that he would by no 
* means adviſe the Greenock Bank to alter the mode of making 
* their exchanges, which had been ſettled by mutual agreement; 
and the term * adviſe* here uſed was a very proper one, it being 
on all hands perfectly underſtood, that he had no power to do any 
thing in the matter himſelf. In fact, this letter, in place of com- 
municating information of the Greenock Bank being in any way 
concerned, ſtates directly the contrary. | 

And the argument, that they had ground to ſuſpect, and ought 
to have ſuſpected, and diſcovered, fails totally in a twofold man- 
ner. It is groundleſs in point of fact, and groundleſs in point of 
relevancy. They had no reaſon to ſuſpect any ſuch tranſaction, 
and though they had, yet while they actually did not ſuſpect, or 
know * thing about it, that would not be of the ſmalleſt conſe- 
quenc. 

There was no reaſon for ſuſpecting, not only becauſe, as has 
been ſaid, the letter afforded none, but becauſe of all things ima- 
ginable, this was in its nature leaſt liable to ſuſpicion ; and it 
may juſtly be ſaid in the moſt literal ſenſe of the words, that it 
was impoſſible it could be ſuſpeted. If there had been powers 
in the perſon who made it, it would ſtill have been a tranſaction 
irrational, improper, and unprecedented; and when there was no 
powers, it was a thing ſimply impoſſible as a tranſaction binding 
the Greenock Bank: And that the managers of the Royal Bank, 
men of experience and knowledge in buſineſs, could be capable 
of entering into ſuch a tranſaction, contrary to all the ordinary 
rules of buſineſs, and could ſuppoſe the Greenock Bank bound, 
without ſeeing any power to bind them, which is even contrary 
to common reaſon, is, as has been formerly obſerved, a thing 
hardly credible, now when they ſtate it themſelves, and far leſs 
poſſible to be ſuſpected formerly, while it was unknown. 

The irrelevancy of the argument is ſtill clearer. The peti- 
tioners argument amounts to this: We entered into an agree- 
ment which we now wiſh ſhould be binding on you. We made 
* it, however, with one who had no powers; but we never ſaid 
* a word to yourſelves on the ſubject, though we had the oppor- 
tunity every day; but you might have ſuſpected and enquired, 
and you did not; and this ought to ſubject you.“ But, with 
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great ſubmiſſion, upon what medium? Will the reſpondents not 
ſuſpecting what was concealed from them, and of courſe not en- 
quiring, ever ſupply the want of powers in Mr Dunlop, even ſup— 
poſing he had pretended to bind, which in fact he did not? Or, 
could it poſlibly juſtify or excuſe the extraordinary conduct of 
the petitioners in making ſuch a tranſaction, without treating 
with the principal parties concerned, or giving them any intima- 
tion of what was going on? Which if they had done, as they 
were bound to do, the defenders would have had certain know- 
ledge, and would not have been left to ſuſpicion and enquiry. 
And the purſuers argument is thus more groundleſs, as they ſeem 
to have ſhunned any communication with the Greenock Bank 
npon the ſubject ; becauſe they bad reaſon to think, as every man 
of common ſenſe muſt have thought, that the Greenock Bank 
never would agree to any ſuch tranſaction. 

A man's not ſuſpecting that another will take an undue liberty 
to grant an obligation binding him, when he has no authority to 
do ſo, ſurely can never be a ground for ſubjecting him to that ob- 
ligation merely becauſe it may be thought poſſible to have ſuſpect- 
ed it, when in fact he not only gave no authority, but never 
knew any thing about it. When an agent or ſervant has a power 
de fafto, which is liable to be abuſed ; for example, if he is in- 
traſted with the diſpoſal of goods under certain inſtructions, 


which. he tranſgreſſes, if the employer or maſter might naturally 


have ſuſpected, and does not attend or enquire, this may perhaps 
afford a good argument to any third party as to ſuch tranſactions ; 
but if an agent or ſervant, who never had power to bind his em- 
ployer for one ſhilling, ſhould take upon him to grant a bill or a 
bond in his name for L. 1000, which he pocketed himſelf, it 
would be very extraordinary to ſay, that the employer ſhould be 
liable for the debt, merely becauſe it was poſlible to have ſu- 
ſpected, when in fact there was no evidence of his knowing or 

ſuſpecting any thing of the matter. | | 
It has further been ſhown ex abundante, that there is not only 
no evidence that they did know, but that there is the moſt ſatit- 
factory real evidence that they neither did know or ſuſpect any 
ſuch tranſaction, | 
The reſpondents muſt be forgiven to add, that: is with the 
worſt grace and the worſt right in the world that the petitioners 
uſe this argument, that the Greenock Bank might have ſuſpected 
the tranſaction, it being their duty to have made a direct commu- 
nication of it, or, at any rate, to have been certain that it was 
communicated 
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communicated and authoriſed, and if they bad acted properly, 
and followed the ordinary rules of buſineſs, it could not have been 
concealed. | | 

There was a ſettled mode of conducting theſe exchanges fixed 
by written agreement, and uſed for many years. If this was to 
be altered, and a new and extraordinary mode ſubſtituted in its 
place, there certainly ſhould have been a direct communication to 
the Greenock Bank, and if they conſented, an agreement ſigned 
by their caſhier, or by the whole partners; but no ſuch commu- 
nication was made. 

They ought at leaſt to have enquired at Mr Dunlop, if he had 
_ communicated the buſineſs to the Greenock Bank, and defired to 
ſee his authority. But no ſuch enquiry is even alleged, nor was 
any authority aſked or ſhown, 

They muſt have ſeen, at leaſt ſuſpeted from Mr Dunlop's con- 
duct, that he had no authority, and it was their own fault if they 
did not know it with certainty ; and yet under theſe circum- 
ſtances, and with theſe ſuſpicions, they proceeded to tranſact with 
him for the ſake of the immediate advantages they were to have 
by the tranſaction. 

In granting this caſh- account they departed from all the rules 
invariably obſerved in granting ſuch accounts. The propoſal for 
it, though formally and officially addreſſed to the caſhiers of the 
Royal Bank, were not laid before their Court of Directors. No 
ſum was limited for its extent, but an unlimited credit given; no 
cautioner was required; no previous bond with a cautioner or 
co-obligant was ſettled, ſigned and delivered before the account 
was opened, — things which, in the ordinary courſe of ſuch buſineſs, 
never are diſpenſed with, and which, if obſerved here, muſt either 
have prevented the poſſibility of a queſtion, as the bond would 
have been a private bond, and the cautioner a private cautioner 
for James Dunlop; or if a bond was required frem the Bank, the 
matter could not have been concealed from them. 

Even ſuppoſing Mr Dunlop to have had powers to bind the 
Greenock Bank, nay, to have ſigned the firm, and to have been 
under no reſtraint from doing fo, it would ſtill have been the 
duty of the petitioners to have communicated the matter to the 
Bank. For a ſeries of years the buſineſs had gone on in an uni- 
form courſe of making preſent payment of the balance upon the 
exchanges of bills at one day's date, which ſhowed, that Mr Dun- 
lop had a conſtant ſupply of funds from the Bank for that pur- 
poſe. This former courſe being ſtopped at once, and the notes ta- 
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ken up upon credit, it evidently afforded an opportunity to Mr 
Dunlop to divert a large ſum of the Bank's money into his own 
pocket, and (ſuppoſing a power to bind) to accumulate a debt 
upon them to an unlimited extent without their knowledge. This 
therefore made it the indiſpenſable duty of the petitioners to com- 
municate 'the matter to. the Bank itſelf, and the more eſpecially 
as Mr Dunlop produces nothing to ſhow that he had made a com- 
munication, and is even ſhy and ſilent upon the ſubject, which 
muſt have given juſt ground to believe that he had not, and their 
failure in diſcharging this incumbent duty, might alone be ſuffi- 
cient to bar their claim. 

And here the caſe of Hope and Company againſt the Creditors 
of Fordyce and Company, decided by Lord Mansfield in 1774, 
applies very ſtrongly. In that caſe, Fordyce had granted to Hope 
and Company a guarantee, under the firm of the houſe, for a pri- 
vate tranſaction of his own, which guarantee he had concealed 
from the houſe, and it was held, that Hope and Company could 
have no claim upon the guarantee againſt the Company's eſtate, 
becauſe they ought to have enquired at the houſe before conclu- 
ding ſuch a tranſaction, where Fordyce had an obvious private in- 
tereſt. A note of the cale printed in the former papers bears, 
that Lord Mansfield in delivering his opinion, acquitted. the 
« the-plaintifls (Hope and Company) from being parties in the 
covin, but added, that groſs negligence was equivalent to covin, 
and that the taking this guarantee in Fordyce's hand-writing 
without enquiring at the houſe, was grols negligence, and, for 
the ſake of juſtice, ought to bar them from the benefit of ſuch 
guarantee.“ | 
The petitioners, with apparent candour, ſeem to ſubſeribe to Lord 
Mansfield's opinion in this caſe, that drawing a houſe into a gua- 
rantee clandeſtinely ſhould make the guarantee void; but they 
with to do this away in their uſual mode, of making a bold afler- 
tion, and they inform your Lordſhips, that Mr Fordyce had en- 
tered into a private ſpeculation, with which the houſe had no bu- 
tinels, and that Mefirs Hope and Company were concerned with 
him in it, This however is not fo, as they had no connection 
with the ſpeculation. Mr A. Fordyce, as an individual, had 
drawn bills on Meſſrs Hope and Company, and, when he wiſh- _ 
ed to repeat the tranſaction, theſe gentlemen. refuſed to accept his 
bills, without a guarantee from the honſe of Fordyce and Com- 
pany. This he ſent to them, written with his owa band, and 
fgned by him, with the firm = the houſe, How much, tronger 
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was this caſe in favour of Meſſrs Hope and Company, than the 
preſent queſtion is with regard to the petitioners? In the former 
we ſee the guarantee actually given by the firſt partner in the 
houſe, who had a right to uſe the firm, and: who did:it a hundred 
times a- day in the Company's buſineſs, and who, in all probability, 
would have written and ſigned it, had the Company been in the 
knowledge of the tranſaction. The guarantee was given at the 
firſt aſking, and ſeemingly in the regular courſe of buſineſs. 
Meſſrs Hope and Company had therefore: very little or na reaſon 
to ſuſpect any thing out of the common. line, and; bona fide; went 
into the tranſaction, truſting to the ſecurity. of the houſe; and 
yet your Lordſhips ſee the decĩſion given. | 

Contraſt-this caſe with the one now before your Lordſhips, and 
the concluſion muſt be fatal to rhe petitioners. i 

Here we ſee a perſon: who had no.power to ſign the firm, nor to 
bind the Greenock Bank for one ſhilling, obtaining a caſh-account 
in his on name, on which he was to operate as an individual, 
cautiouſly conceuled from all the partners, an account, from its 
nature, injurious to their credit as a Banking Company, and a- 
gainſt their intereſt; But this is not all; we ſee. this perſon preſſed 
to ſign an agreement made out with infinite care, and the form 
of an order annexed, both couched in ſuch terms as would have 
brought in the innocent reſpondents, had it been poſſible. He re- 
fuſed to do both; but if he had even ſigned the firſt, and followed 
the laſt in his operations, and had powers to do ſo, the petition- 
ers would not have been in ſo good a ſituation as Meſſrs Hope 
and Company; but the groſs negligence of the petitioners, in not 
acquainting the reſpondents with the circumſtances, if they ſup- 
poſed them bound, would have been ſufficient to bar any claim 
they can make. Mr Scott Moncrieff's letter to Mr Simpſon, 
dated the iſt of January 1793, carries with it the ſtrongeſt con- 
viction of the tranſaction having been concealed purpolely from 
the Greenock Bank. | 

Mr Scott Moncrieff's letter of 21ſt March 1793, while it af- 
fords no inference of a communication of any part of the tranſ- 
action even at the late period of 22d February, proves undeniably 
that he then heard Mr Gammell, the acting partner of the Green- 
ock Bank, expreſs himſelf in ſuch a manner as informed him be- 
yond the poſſibility of a doubt, that the Greenock Bank had no 
idea of being concerned in any caſh-account of Mr Dunlop's, and 
the nature of the converſation, and the propofal which Mr Gam- 


mell then made, muſt have informed him of it, though 8 
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been no ſuch direct expreſſion. But, notwithſtanding all this, and 
that the occaſion ſo ſtrongly called upon him, he entered into no 
explanation. of the tranſaction, even then, but ſuffered Mr Gam- 
mell to remain in ignorance, and, in place of ſtopping the ac- 
count inſtantly, and calling for the. balance then due, as he ought 


to have done upon. hearing ſuch a declaration, he continued 
the uſe of it to Mr Dunlop for a month afterwards, and down to 


the very day before his failure. 
As there is no ground for alleging, that the petitioners are li- 
able, ex contractu, ſo as little can it be maintained, that the balance 


in queſtion was in rem verſum of the Bank, and that they ought to 
be liable on that ground. In fact, not one penny of it went to 
the uſe or benefit of the Greenock Bank, nor did it gain a ſingle 


farthing in any way by the tranſaction. 


Allowing, for argument's ſake, what is by no means proved, and 


very probably is not the fact, that all the ſums at the debit of the 
caſh-account were for Greenock notes delivered, it varies-not the 
cale even in the ſinalleſt degree. From the time that their notes 
iſſue from the Bank until they are returned into it, a thouſand 
deliveries might be made with the ſame notes, and a thouſand ob« 
ligations granted, for payments received in them, which do not 
affect the Greenock Bank, more than if they were in Royal Bank 
notes, or any other notes. It is only deliveries that are made up- 
on their contract, or, if without contract, which are in rem ver- 
/um of them, that can effect them, or by which they can benefit. 


Contract, it has been ſhown, is out of the queſtion. Nothing : 


can be more obvious, than that no part of the balance claimed 
could be in rem verſum of the reſpondents. Whatever Greenock 
notes Mr Dunlop accounted for to the Bank, he had credit for 
them in his account, and full previous value was paid for them, 
and after all, there remained a balance of about L: 16,000 of 
money, which the reſpondents had impreſſed into his hands for 
providing bills to retire their notes, in terms of the agreement 
with the Royal Bank, and other purpoſes. The reſt of the notes 
which he received, and did not account for, or deliver up to the 
Greenock Bank, but uſed as his own money, and paid away in the 
courſe of his own buſinels, it is clear, never came to the uſe of 


the Greenock Bank, or was in any reſpe in rem verſum of them; 


for it made no difference to the Greenock Bank, whether theſe 
notes remained in the poſſeſſton of the Royal Bank, or came into 


the hands of others, to whom Mr Dunlop paid them "— as - 
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they could gain nothing by this change of hands, and had ſtill to 
pay full value to the holders of the notes. 

If the notes had been delivered to Mr Dunlop, upon the agree- 
ment ſettled between the two Banks, then no doubt the Royal 
Bank would have had nothing to do with the uſe that Mr Dunlop 
made of the notes after he got them. But then, on the other 
hand, no debt could have ariſen againſt the Greenock Bank, be- 
cauſe, by the ſame agreement, preſent value was always to be gi- 
ven in bills on Edinburgh. But when they depart from the a- 
greement, and deliver notes to Mr Dunlop upon credit, without 
authority, they cannot ſhow that this was ia rem verſum of the 
Greenock Bank, otherwiſe than by ſhowing, that he accounted to 
the Bank for notes to a greater amount than all the funds which 
they had impreſſed into his hands ; whereas the balance, as has 
been ſaid, at his failure was many thouſand pounds againſt him, 
and higher than at the time when he opened his account with the 
Royal Bank. | p 

It has been ſaid, that the Greenock Bank were anſwerable for 
the bills at one day's date, that Mr Dunlop paid to the Royal 
Bank for the exchanges. —That is evidently quite foreign to the 
preſent queltion ; but further, ſuppoſing this had been the caſe, 
and that the practice had been continued as it ſhould have been, 
there is poſitive evidence that the Greenock Bank could not have 
ſuffered any thing, for the very laſt days that Mr Dunlop ex- 
changed with the Royal Bank on the 16th and 19th of March, he 
gave them bills on Sir William Forbes and Company at one day's 
date, the laſt of which bills was accepted and regularly paid on 
the 23d, after Mr Dunlop's failure. The one drawn on the 16th 
was likewiſe paid, as all former bills of the ſame kind had been. 
Sundry others of the bills had alſo been accepted, and the whole 
would have been ſo on preſentation, as is evident from theſe two 
having been punctually paid. | 
In one of the firſt papers in this cauſe, the petitioners them- 
Pet. Mem. p. 46. ſelves admitted, There had been no want of punctuality in ei- 
© ther the granting or the payment of the draughts on Sir Wil- 
© liam Forbes and Company, and no complaints could be made 
on that head, nor any apprehenſion entertained with reſpect to 
9 

And, in fine, it is idle to talk of poſſible rifks that might have 
attended the plan ſettled and agreed on between the parties; for 
not only is any ſuch diſcuſſion truly foreign to the merits of this 
que ſtion, but it is further certain in point of fact, that if the ex- 
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changes had been made in the uſual way, and the only way which 
the reſpondents knew of or authoriſed, by giving bills on Edin- 
burgh at one day's date, they could not have loſt one penny; the 
laſt bill of this kind which Mr Dunlop drew, and which was for 
the laſt exchange he ever made, viz. on the 19th of March, ha- 
ving been in fact duly honoured and paid. 

Before concluding, the reſpondents will beg leave very ſhortly 
to recapitulate a few of the moſt ſtriking circumſtances of this * 
caſe. | 
The caſhiers letters at the opening the Greenock Bank in 1785, P. 6. and 5. of 
prove the bargain of the exchanges being for once a-wetk, and theſe Anſwers, 
that the balances were to be ſettled by bills on Edinburgh at one 
day's date, as fixed by the Royal Bank cathiers, and uniformly 
followed by the Greenock Bank. 

In May 1789, agreeing to exchange twice a-week at Edinburgh, P. 20. of Ditto. 
was greatly in favour of the Royal Bank, as it ſaved them from 
the trouble, riſk, loſs of time, and expence in ſending notes to 
Greenock, and there employing an agent to exchange, where the 
notes were only payable. | 

The exchanging twice a-week at Glaſgow in July 1789 with P. 20. 21. and 
the Royal Bank, when the reſpondents only exchanged once a- 2: of Ditto. 
week with the other Banks in Glaſgow, was reckoned by the 
Royal Bank themlelves as a great favour. But the Greenock 
Bank would by no means depart from the original agreement of 
ſertling the balance by bills on Edinburgh at one day's date, which 
is their practice at this day with every Bank they make any ex- 
change with. l 

The Royal Bank drawing at fight on Edinburgh for Greenock 
notes, when the other Banks in Glaſgow drew at four days date 
for their own notes, created a loſs to the Greenock Bank, by Inf. ſor Def. 
tempting people to carry Greenock notes to their office, by gi- P. 76. 
v premium of ſix days intereſt when any perſon had bills to 
remit to Edinburgh ; and yet the petitioners loudly complain of 
the rapidity with which the Greenock notes returned to their 
hands. | 

Mr Dunlop never had power to borrow money or to contract 
debt for the Greenock Bank. The caſh- account in queſtion was not P. 26. of Ditto. 
alked by Mr Dunlop, but offered to him, and he did not appear 
to want a credit for more than L. 2000 or L. 3000; but the terms 
he agreed to, beld out ſuch a proſpect of great profits to the Royal 
Bank, that they gave him an unlimited caſh-account, without 
bond or ſecurity; a thing not known by any Bank, nor, it is be- 
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lieved, by the Royal Bank themſelves, excepting in this ſingle in- 
ſtance. | 

Mr Dunlop's objection to the ſcroll of the letter handed to him 
by Mr Scott Moncrieff on the 31ſt December 1792, rejecting 
it, and poſitively refuſing the form of the draught or order an- 
nexed thereto, which appear to have been framed with an inten- 
tion to bind the Greenock Bank, muſt have convinced the caſhiers 
of the Royal Bank, that the Greenock Bank was to be in no way 
concerned in that account. 

Mr Dunlop's letter of the 1ſt January 1793, officially addreſſed 
to Meſſrs Scott Moncrieff and Dale, was entirely a perſonal letter, 
taking the account as an individual, of which the Royal Bank 
caſhiers muſt have been ſenſible. The orders on his account, and 
the receipts granted to him as to any other private individual, do 
likewiſe ſhew this. 

Mr Dunlop's official letter ſent in by Mr Scott Moncrieff to Mr 
Simpſon at Edinburgh, was not laid before the directors, as cu- 
ſtomary when applications are made for caſh- accounts. 

Mr Scott Moncrieff's letter of the 1ſt January 1793 to Mr 
Simpſon, covering Mr Dunlop's le:ter of the ſame date, applying 
for the caſh-account, expreſſing his doubts and fears how far 
the Greenock Bank could be bound by it, and in which he ſays he 
was thinking, for greater ſecurity, of adding another clauſe, ſhewed 
to the caſhiers and directors at Edinburgh, who had an opportunity 
of reading that letter, that it was a tranſaction concealed from the 
Greenock Bank, and as they did not write to them of what was 
going on with Mr Dunlop, the moſt favourable conſtruction that 
can be put on their conduct is, that they knew it was a private 
account they were giving to Mr Dunlop, and that no reſpon- 
fibility whatever reſted on the Greenock Bank. 

The extraordinary conduct of the caſhiers of the Royal Bank, 
in Mr Simpſon not keeping copies of his letters, written on ſo im- 
portant a ſubject, and in Mr Scott Moncrieff deſtroying every let- 
ter which he received on that ſubject, is without example. 

Mr Dunlop's letter to Mr Gammell, of the 5th January-1793, 
gives not the leaſt hint of any tranſaction affecting the Green- 
ock Bank, but, on the contrary, ſays, he had told Mr Scott 
Moncrieff, that he would by no means adviſe the Greenock Bank 
to alter the mode of making the exchanges, and intimating only 
that he was to make trial of ſomething as an individual, with 
which the Greenock Bank had no connection; Mr Gammell's 
few lines in anſwer, on the 7th, ſhew, that he clearly underſtood 
it in this way. 

Mr 
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Mr Scott Moncrieff's letters to Mr Simpſon, of the 12th and 
zoth January 1793, ſhew, that the trauſaction they had with Mr 
Dunlop was ſuch, that no Bank which had any credit would agree 
to. 

Mr Dunlop's account with the Greenock Bank, in the appen- 
dix to the additional petition, ſhows how full of money the 
Greenock Bank was at all times, ſo that they did not ſtand in 
need of any caſh-account. From the 31ſt December 1792 to 
the 31ſt January 1773, the very firſt month of Mr Dunlop's 
tranſactions with the Royal Bank, the balance of his account 
with the Greenock Bank, inſtead of decreaſing, had, during that 
month, increaſed no leſs than L. 10,508, 3 s. and the balance due 
by him at his failure to the Greenock Bank, was higher than 
when he opened his account with the Royal Bank. 

Mr Scott Moncrieff's letter to Mr Simpſon, of the 2oth March, 
written the 21ſt, the excerpt of which was recovered from the 
Royal Bank after ſuch violent oppoſition, ſhews, that Mr Gam- 


mell told him on his firſt mentioning that Mr Dunlop had a caſh- * 


account with the Royal Bank, (which muſt have been on the 22d 
of February), that it was a matter of Mr Dunlop's own, and the 
Greenock Bank had nothing to do with it; and with this he reſt- 
ed ſatisfied, 


Mr Scott Moncrieff depones, when examined as a haver, That Exhib. p. 33. FE. 


Mr Simpſon and ſome of the directors, when at Glaſgow, had 
left orders early in March to ſhut Mr Dunlop's account, and call 
up the balance owing to the Royal Bank; but it was kept open 


till the 19th March ; the conſequence of which was, that at his. 


failure the balance was L. 2400, (vide State of daily balances in 


appendix to petition for the Royal Bank), more than if Meſſrs 
Scott Moncrieff and Dale had followed the orders, and ſhut it on 


the 13th. 


Exhib. p. 18. 


App. p. 29. 


Mr Scott Moncrieff's letters to Mr Simpſon, dated the 15th and —». 19. 


18th March, ſhew, that Mr Dunlop had two intimations, one on 
or before the 15th, and the other on the 16th, (Saturday), preſ- 
ſing him to pay up, and immediately to reduce the balance to 
L. 4000 or L. 5000. Theſe however did not appear ſufficient; 
for on the 20th there is an official letter from the caſhiers, and a 
private one from Mr Scott Moncrieff, the laſt in the moſt anxious 
terms, entreating Mr Dunlop to fave him from reflections, by in- 
ſtantly reducing the balance. During all this time of anxiety, and 
while making theſe preſſing demands on Mr Dunlop, the Greenock 


Bank is never once mentioned, not a. word is ſaid about them, 
nat. 
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not a ſingle application made to the caſhier, or to any of the part- 
ners; nor is this ſurpriſing, when it is conſidered, that about a 
month before, Mr Scott Moncrieff had acquieſced in its being a 
private account, which it is plain he did, or what was worſe, he 
| was guilty of a wilful concealment from Mr Gammell. | 
Exhib. p. 23. and Mr Dunlop's anſwers to the letters of the 20th March, from 
= the caſhiers, and from Mr Scott Moncrieff, are completely ſuch: as 
he would have written, underſtanding the account to be private, 
and perfectly the reverſe of what they would have been, had he 
the moſt diſtant idea of its being for the Greenock Bank. 

What paſſed on the 21ſt March, in the forenoon, when Mr 
Gammell called at the Royal Bank before Mr Dunlop's failure, 
wanting a bill at ſight, when they ſaid nothing of the caſh-ac- 
count, nor made any demand for reducing or paying the balance, 
clearly ſhews it to have been a private account ; though, had 
the caſhiers of the Royal Bank ſuppoſed the Greenock Bank 
bound, it ſeems impoſſible they could have reſiſted ſo favour- 
able an opportunity of ſaying to Mr Gammell, We have been 
«* repeatedly dunning Mr Dunlop to reduce the balance of the 

Greenock Bank caſh-account, which is double of what it was 
propoſed to be at opening; you had better therefore leave the 
money you have with you to go towards it, and take ſome im- 
mediate meaſures for reducing this balance to its proper ex- 
tent, ſince Mr Dunlop has paid no attention to our applica- 
tions.“ 
The extreme conſternation and confuſion which Mr Scott 
Moncrieff diſcovers in his letter to Mr Simpſon, written on the 
App. p. 29. ſame 21ſt March, but after he had received the © overwhelm- 
ing information,” that James Dunlop had ſtopped payment moſt 
ſtrongly confirms the 1dea of its being a private account. 

And it muſt be particularly attended to, that, during the time 
the caſh- account was open, it was applied wholly to Mr Dunlop's 
private purpoſes. It never was applied to the purpoſes of the 
Greenock Bank, nor did any one tranſaction upon it enter in- 
to their accounts with Mr Dunlop. The Greenoch Bank never recei- 

Exhib, p. 15. E-ved any benefit from it whatever, but the Royal Bank had the comfort of 
thinking, that it would ſave them L. 200 a-year. 

The numerous miſtatements in the two petitions, extending to 
99 pages of print, beſides two appendixes and a proof, and the * 
inultiplicity of particulars to be adverted to in correcting them, 
have laid the reſpondents under the neceſlity of extending this 
paper to a much greater length than they could have wiſhed. 


They 
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They have perhaps been unneceſſarily minute, but they flatter 
themſelves, your Lordſhips will be now fully ſatisfied, that there 
is little foundation for the very confident language which the 
petitioners have been pleaſed to uſe. And, on the whole, it 
is hoped your Lordſhips will have no difficulty in adhering 
to the interlocutor under review, and will further be ot opi- 
nion, that claims like the preſent deſerve no encouragement, 
as tending to deſtroy that ſecurity which every man ought to en- 
joy, of being liable for no debts but thoſe contracted by himſelf 
or by his authority, 


In reſpect whereuf, &c. 
MAT. ROSS. 
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and theſe which exceed 110 days, taking off all the days; and 


Edinburgh bills, at ſhort dates, allowing one day; and you will 
purchaſe all the good London and Edinburgh bills that may 


offer. 


4thly, You will keep Sir William Forbes and Company as ful- 
ly remitted as poſſible, fo as not to be in their debt; and at the 
ſame time, leave as little money. in their hands as circumſtan- 
ces will admit of. | | 


5thly, You will endeavour to keep Meſſrs Moffat and Com- 

any in caſh, to the extent of L. 3000; and when the amount 
in their hand exceeds that ſum, yo will draw on them at as 
ſhort dates as poſſible, ſo as that there may be no unneceſlary 
loſs of intereſt, 


6thly, What bills are wanted on Edinburgh, you will draw 
on Sir William Forbes and Company, at as long a date as you 
can, without diſcount ; but no bills are to be drawn under par, 
except ſuch as you may have occaſion to paſs to the agents of 
the Paiſley Bank in your exchanges, which you know are to be 
drawn at 1 day's date; and ſuch draughts as you may paſs on 
Meſſrs Moffat and Company, you will ſettle at 45 days par. 


 4thly, You will keep Joſeph Sanderſon and William Oliver 
ſupplied with notes from time to time, as they may require 
them; and ſhould A. B. write the Bank, that he has a proſpect 
of circulating our notes to advantage, you will let him have 
what he may require. 


Stbly. You will pay particular attention in ſeeing that no mo- 
ney is overdrawn on any perſon's caſh-account. 


tha, What bills are returned from London proteſted, you 
will ſettle, by charging re-exchange, Cc. as formerly. On the 
Edinburgh bills returned, you wilt charge intereſt, poſtages, and 
one-half per cent. commiſſion ; and on the Glaſgow bills, poſt- 
age, intereſt, and + per cent. commiſſion. 


 -Tothly, If any perſon applies at the Bank with our own notes, 
in large ſums, for gold and filver, you muſt no*doubt give it; 
but we would with you to be very civil in caſes of that nature, 
and do every thing in your power to prevent their taking large 

ſums. 
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ſums. For ſmall ſums in gold or ſilver, prefer taking other notes 
to our on; and you will be ſure to regularly adviſe Mr Dun- 
lop, when any material alteration happens in your gold and ſil- 
ver, ſo that he may get you fully ſupplied in caſe of need. 


I 1th, Should you, at any time, have occaſion for London bills, 
to make the neceſſary remittance to Moffat and Company, you 
will adviſe Mr Dunlop; and he will ſupply you with London 
bills for that purpoſe ; and you will likewiſe adviſe him, what 
Edinburgh money may be wanted, ſo as that he may remit the 
{ame to Sir William Forbes and Company. 


12th, You will ſend regularly to Mr Dunlop a remittance of 
all the notes of other Banks (except Paiſley) which may come in- 
to your hands, and make the remittance in this way as full as 
poſſible on the Monday, ſo as to meet the exchange on Tueſday ; 
and what draughts and bills you have payable in Glaſgow, you 
will likewiſe forward to Mr Dunlop, except ſuch as the friends 
of the Bank here may require, to prevent their ſending our notes 


to Glaſgow. 


13th, We muſt requeſt you will pay due attention to your cor- 
reſpondence for the Company, with their ſundry connections, 
and we truſt to your greateſt attention and care in every thing 
that relates to the intereſt of the Bank. We are, Sir, your moſt 


obedient ſervants, 
(Signed) James Gammell. 
James Dunlop. 
James M*Dowall, 
Andrew Houſtoun. 


No. IV. 


EXCERPTS from Letters from Dunlop, Houſtoun, Gammell 
and Company, to James Dunlop. 


Greenock, 28th May 1792. 
Meſſrs Houſtoun, M Dowall and Company will call upon you 
to-morrow, with an order for L. 763, which pleaſe to pay them 


out of the exchange. N 
Greenock, 


1 


Greenock, roth December 1792. 
You will pleaſe pay out of to-morrow's exchange L. 700 to 


Meſſrs James * and Company, to whom we have given 
an order on you, for which debit us. 


Greenoch, 12th December 1792. 
We have received your favour of yeſterday, covering two 
draughts, which we return incloſed accepted. 
It alſo handed three acceptances, deducting diſcount, as there- 
in noted, L. 460, 1s. 9d. to your credit. 


Greenock, 19th December 1792. 
We have received two packets of our retired notes. 
We credit you for five bills diſcounted, as therein noted, 
proceeds, L. 383, 6 8. 


Greenock, 26th December 1792. 


We alſo credit you L. 951: 14 : 3, as proceeds of three ac- 
ceptances received. 
We have received our retired notes in two packets. 


Greenock, 23d Fanuary 1793. 


Having to own receipt of your favour of yeſterday, covering 


R. Parker and Company's note, L. 450, leſs diſcount, 1138. 5d. 
L. 444: 6: 7. | 


Greenock, 28th January 1793. 


You will pleaſe pay to Meſſrs Hugh Love and Company on 
Wedneſday, out of your exchange, L. 325: 13: 11, as proceeds 
of two bills left with us for diſcount. 


Greenock, 30th January 1793. 


Having to own receipt of your favour of yeſterday, cover- 
ing R. Parker and Company's note, due 24th May, per L. 450, 
for proceeds whereof, L. 442 : 18 : 3, we credit you. 


Greenock, 2cth February 1793. 
Referring to our letter per this morning's ſtage, we have now 


ro mention, that you are credited for caſh paid for John Brown 


and Company's draught on us, for L. 280, L. 277 1.7 
Proceeds of three bills, as noted in yours of yeſter- 

day, - - - 652 4 10 

5 Greenockz 
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Greenock, 25th February 1793. 

You will pleaſe pay to Meſſrs Houſton, M*Dowall and Com- 
pany L. 1400 out of to-morrow's exchange, for which debit us. 
We have given a letter to this effect to Meſſrs Hunter, Mac- 
cunn and Company. 


Greenock, 6th March 1793. 


Your favour alſo handed two acceptances diſcounted, as there- 
in noted, proceeds L. 424 : 15 : Io, to your credit. 
Now writing, we have retired notes in three packets. 


No. V. 


EXCERPTS from Letters from Mr James Gammell to Mr 
James Dunlop. 


Greenockh, zoth May 1792. 


The money that you gave Meſſrs Houſton, M*Dowall and 
Company yeſterday, was on account of the New Greenock Sugar- 
houſe, to pay a bill of theirs, which was due yeſterday. 


Greenock, zotb July 1792. 


I am perſuaded that Mr Hamilton will have no objection to 
give you the filver he may receive, ſo long as you want it. 1 
would not upon any account wiſh you to take any gold, ſilver, 
or bills from any of the Banks, under a concealed cover. When 
we apply for any thing in that way, I would always do it open- 
ly, and aſk the favour. 


Greenock, 19th November 1792. 


I am favoured with your letter of the 17th current, covering 
your draught on Simon Fraſer, London, for L. 2326 : 10: 10, 
payable 2oth, 23d December, in lieu of which I return you in- 
cloſed your promiſſory note, payable to me in London for ſame 
ſum, and at ſame date. 


Greenock, 7th December 1792. 


* 


I am of opinion that the Bank Company may ſpeculate in pur- 
_ chaſing Bank ſtock to the amount of L. 8000, eſpecially as they 
are at preſent ſo full of London money. 


A 


1 
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I therefore ſend you incloſed a letter for Meſſrs Moffat, Ken- 
ſington and Styan, which you and Mr M*Dowall will fign, and 
forward by to-morrow's poſt. In caſe Mr M*Dowall ſhould be 
out of the way, ſign it yourſelf, and forward it, as I have a let- 
ter from Mr M Dowall, agreeing to the purchaſe. 


Greenock, 15th December 1792. 


We muſt draw upon them (Meſſrs Moffat and Company) as 
ſparingly as in our . till we ſee what we have occaſion for, 
to purchaſe ſtock, fo that you will not expect the two London 
bills mentioned in my laſt, but the Bank will ſend you on Mon- 
day bills on Glaſgow, due the 19th current, for above L. 2200, 
with what further remittances are in their power. As you will 
ſee the King's ſpeech to-morrow, write by Monday morning 
what further inſtructions you think ſhould be given to Meſſrs 
Moffat and Company ; and in caſe the ſtock fall, we may en- 
large our order. 


Greenock, 26th December 1792. 


Since writing on the other ſide, I have received a letter from 
Meſſrs Moffat and Company, dated the 22d. They had made no 
further purchaſe of ſtock for our account. They ſay that the 
price of Bank ſtock 178 and that they would defer purcha- 
ſing until they had further orders, then, if we deſired, they 
would advance money to complete our order of the L. 6000 re- 
maining of Bank ſtock, but they cannot make any promiſe to go 
farther, as they ſay that money in general is remarkably ſcarce 
with all ſorts of people, and that the Bank of England are 
not fond of diſcounting at theſe times. 


Greenoch, 28th December 1792. 


Annexed is an extract of my letter of yeſterday's date, to 
Meſſrs Moffat, Kenſington and Styan. 

This pleaſe to communicate to Meſſrs Houſtqun and M Dowall, 
and adviſe from time to time what further orders you think ne- 
ceſſary to give to Meſſrs Moffat and Company. 


Greenock, 2d January 1793. 


I am favoured with your letter of yeſterday's date. There is 

a good deal of caſh belonging to the Bank now in the hands of 
Meſſrs Moffat, Kenſington and Styan, which will be daily in- 
creaſing, 
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creaſing, as we have not drawn upon them for ſome time, at 
ſhort dates. Would you and the other partners adviſe that 
Me9rs Moffat and Company ſhould purchaſe for the Bank L. 4000 
of Bank-ſtock, on beſt terms in their power, providing the price 
does not fall to 172 by the time my letter may reach them. 
Yon know that our money in their hands is bearing no in- 


tercit. 


Greenock, 4th January 1793. 


I wiſhed to have your opinion what was beſt to be done for 
the intereſt of the Bank, and if you and they decline purcha- 
ſing ſtock at preſent, Meſſrs Moffat and Company ſhall be wrote 
to, to pay Mr Simon Fraſer L. 5000 on your account, on the 
terms you mention. 

I have no friend in London that I wiſh at preſent to pay mo- 
ney to; but if you and the Bank-partners have no objection, I 
ſhall deſire Meſſrs Moffat and Company, with the Bank's money, 
to purchaſe ſtock on my private account; and when the Bank 
wants the money, I ſhall repay them with intereſt, by bills on 
London, indorſed by me. Pleaſe to ſend me your anſwer to this 


as ſoon as convenient. 


Greenock, 11th January 1793. 


I have a letter from Meſſrs Moffat and Company, dated the 
7th current, adviſing that they had purchaſed further for the 
Bank, L. 2000 Bank-ſtock, at 172 per cent. and I ſuppoſe to-day 
or to-morrow they will purchaſe the other L. ooo ordered. I 


think it now looks more like war than it did. We have money 


coming into Meſſrs Moffat and Company's hands, we may ſay 
daily this month. Do you think we had better let it lie there, 
to be ready to purchaſe ſtock, ſuppoſe we loſe ſome intereſt, or 
would you and the other Bank-partners wiſh to purchaſe ſtock 
as money comes into their hands, at any price not to exceed 170 


per cent, ? 


Greenock, 14th Fanuary 1793. 

I am favoured with your letter, dated the 12th current ; and 
if a war is to take place, it will be beſt to delay making a fur- 
ther purchaſe of Bank-ſtock, ſuppoſing we ſhould loſe ſome in- 


tereſt. i 
Greenock, 
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Greenock, 30th January 1793. 

I received your bill on London for L. looo, at 15 days date, 
and I now incloſe you your bill, dated the 13th of Auguſt laſt, 
on Simon Fraſer, for like ſum, and payable at ſame date. 

I return your bill of the 13th of Auguſt, incloſed and dif- 


charged, 8 


Greenock, 8th February 1793. 


You will pleaſe to adviſe Mr Fraſer of the two bills of your's 
on him, in my favour, which fall due next month, as I now 


ſend them forward. 


Greenockh, roth March 1793. 


I am juſt now favoured with your letter of this date, the con- 
tents of which gives me much concern. 

With much pleaſure I would give the Arms Bank partners, 
both as a Company and individuals, every afliſtance that we can 
with ſafety. To this you will pleaſe to attend; and if agree- 
able to you, and the other partners of the Greenock Bank, I 
have no objection to your aſliſting the Arms Bank with a loan 
to the amount of L. 3000 to L. 5000, in proportion as other 
Banks may advance. At the ſame time, taking care that we are 
perfectly ſafe. At preſent I cannot go from home. The Banking- 
houſe of Peaſe and Harriſon in Hull have ſtopped payment. 
Theſe are fad times, and I ſee no proſpect of their mending 
ſoon. I ſhall expect to hear from you by to-morrow evening's 


coach. 


No, VI. 


EXCERPTS from Letters from Mr Robert Caldwell, Caſhier 
of the Greenock Bank, to Mr James Dunlop. h 


Greenock, 14th March 1792. 


I ſuſpe the exchange in Edinburgh on Friday will be higher 
than you ſuppoſed, for our diſcounts this week have been above 
L. gooo, notwithſtanding of all I could do to keep them down; 
and we have paid already L.1000 to Sir James Campbell, for 
debentures; beſides, the laſt exchanges were low, conſidering 

c the 


[IE 


the diſcounts and ſums paid out. That in Edinburgh, on Friday 


laſt, was L. 3273, and on Tueſday L. 257, The Branch had 
only L. 1600, and your's was not high. 


Greenock, 21% March 1792. 


Sir James has got from us to-day above L. 20co in notes, for 
debentures, no part of which is yet returned to us. 


Greenock, 26th March 1192. 


As we have paid above L. 3000 this week for debentures alone, 
there is therefore no ſaying, whether this ſum may meet you 
or be retired in Edinburgh. 


Greenock, 2d April 1792. 


We will require L. 4000 from you this week, for Sir William 
Forbes and Company, whoſe exchange on Friday was high, as 
you ſuſpected, amount L. 4560, of which L. 4275 from the 
Royal Bank, We have paid out to-day a good deal of money, 
particularly L. 1100 to the Cuſtomhoule ; ſo that your exchange 


to-morrow may be high. 


No. VII. 


Mr Dunlop in his Letters, of the following Dates. 


1792. IL. . 1 008 0 N 1792. E & d. 
Jan. 3. o © © | Junes, 1534 14 © | Nov. 6. 1428 16 © 
10. 2143 17 © 12. 1678 5 © 13. 1855 5 © 
17. 1889 10 © 19. 1355 11 0 = 1775 0 0 
24. 1402 8 © 26. 2396 19 © 27. 112113 © 
31. 2390 3 © | july 3. 2097 5 © | Dec. 4. 1762 4 o 
Feb. 7. 1419 0 © 10. 3923 7 © 11. 1449 1 © 
14. 1227 12 © 17. 2520 © © 18. 2108 7 © 
21. dl 24. 2057 13 © 25. 2996 14 © 
28. 2575 10 0 31. 3124 1100 31. 2014 11 © 
Mar. 6. o Oo © | Aug. 7. 2474 3 © | 2793. 
13. 1119 6 © 14. 3004 10 0] Jan. 8. 2524 6 o 
20. 2364 13 © 21. 0 15. 2344 13 © 
27. 1547- 1 © 28, 2988 7 © 22. 2384 16 © 
April 3, 589 11 © | Sept. 4: 1463 12 © 29. 2145 10 0 
10. 1581 10 © 11. 1278 4 ] Feb. 5. 3636 7 O 
17. 1293 13 0 18. 1285 17 © 12. 27 3 © 
24+ 203t © © 25. 1693 6 o 19. o © © 
May 1. 1096 19 © | Oc. 2. 2040 8 o 26, 2394 16 o 
8. 1594 3 © 9. 1529 11 © | Mar. 5, 2269 18 © 
15. 1076 1 © 16. 1302 12 © 12. 922 13 © 
22. 1067 3 0 | 23. 2110 4 0 19. 1484.17 0 
29. 9oͤs 7 0 e 


( 


; | 
No. VII. 


NOTE of Exchanges of Greenock Notes, made by Mr James 
Dunlop, for Dunlop, Houſtoun, Gammell and Company, on 
the Tueſdays, weekly, with the Royal Bank at Glaſgow, 
from 1ſt January 1792 to 19th March 1793, as adviſed by 


The above are the exchanges, as adviſed by Mr Dunlop to have 


been made with the Royal Bank, on theſe dates. 


On the follow-. 


ing dates, on which the ſums are left blank in the above ſtate, 


3d January, 21ſt February, and 6th March 1792, and 19th: Fe- 


bruary 1793, Mr Dunlop does not appear. to have adviſed the a- 


mount of exchange with the Royal Bank in particular; but the 
amount of the whole exchange made by him of theſe dates with 


the Royal Bank, and other Banks in Glaſgow, incluſive, was ad- 
viſed, as follows: 


Jan. 3. The whole exchanges, as adviſed, made this day, - L. 3471. 2. 9 
Feb. 21. Ditto, Ditto, Ditto, - 4612 14 © 
Mar. 6. Ditto, Ditto, Ditto, - 2590 19 © 

1793- 

Feb. 19. Ditto, Ditto, Ditto, . 3370 16 7 


No. VIII.. 


No. VIII. 


A LIST of all Bills on Edinburgh and London, drawn to the 
Royal Bank at Glaſgow, by Mr James Dunlop, from 1ſt Ja- 
nuary to 21ſt March 1793, incluſive. 


1793. ] 
3 83 on Sir William Forbes and Co. 8. Jan. 1793, at 1 day, L. 800 8 9 
Ditto, on Ditto, 12. - - 39 © 0 
Ditto, on Ditto, 15. - - 9 $ 
Ditto, on Ditto, 21. - — 2190 6 o 
Ditto, on Ditto, 22. — — 1460 12 © 
Ditto, on Ditto, 29. — - 608 5 o 
Ditto, on Ditto, 5. Feb. i095 9 o 
Ditto, on Ditto, 9. - - 2921 4 © 
Ditto, on Ditto, 12. - - 500 © © 
Ditto, on Ditto, 19. - - $50 © © 
Ditto, on Ditto, 23. - - 2921 4 © 
Ditto, on Ditto, 26. - - 1253 8 0 
Ditto, on Ditto, 2. March, 2190 18 © 
Ditto, on Dttto, 5. — - 1040 © o 
Ditto, on Ditto, 9. - - 1840 0 0 
Ditto, on Ditto, 12. - - 526 o 
Ditto, on Ditto, 16. — 2422 5 © 
Ditto, on Ditto, 19. — 1215 © © 
On London. 

James Dunlop on Simon Fraſer, 25. Jan. 1793, at 80 days, - L. 50 © © 
Ditto, on Ditto, - - o - - 500 O © 
Ditto, on Ditto, - - 70 3 500 © © 
Ditto, on Ditto, 15. Feb. 70 - . 1000 © © 

No. IX. 


LETTER Colin Auld to James Gammell, Eſq; 


Glaſgow, 24th March 1794. 


I find, upon recollection, I was wrong, in ſaying that the ex- 
act amount of the notes received from the Royal Bank upon the 
Tueſday, was noted in the letter to the Bank on the day of that 
retirement; for ſometimes, when any of the notes received from 
the Royal Bank on the Saturday, remained on hand on the Tueſday, 
they were added to thoſe received on that day, and made part of 
the ſum ſtated as retired from the Royal Bank. 

I 


1 


I alſo recollect ſome words which paſſed between Mr Scott 
Moncrieff and me, and which I believe I did not formerly men- 
tion to you. Some time in the end of February, or beginning of 
March 1793, when I called upon Mr Scott Moncrieff to get a re- | 
ceipt ſigned, he expreſſed a wiſh that Mr Dunlop would reduce 
the balance of bis account from L. 8000 or L. gooo, which it was 
at that time, 3, or L. 4000, which he ſaid was the ſum un- 
derſtood between Mr Dunlop and him when they made the a- 
greement. From this converſation, I think it clearly appears, 
that Mr S. M. at that time conſidered the account to be ſolely 
for Mr Dunlop's own accommodation, and not for the Greenock 


Bank. I am, Oe. (Signed) CoLin AULD. 
No. X. 
EXCHANGE of Greenock Notes by Sir William Forbes and 1 
Company with Royal Bank, from 22d February 1792 to 22d \| 
March 1793. a j 
x rl 7 3 = | 
F a 5 1391 — 5 267 | a. 241 == 1 
27. 126 2 1066 14. 1367 21. 3681 , 
Mar. 2. 3965 11. 188 17. 130 2 63 
3 25 | 15. 2286 21. 2045 28. 1730 / 
9. 174 i 776 147 4 1133 1 31. 168 
12. 147 22. 1 68 oa 1 * 9 193- 


1793. 
Mar. 22. 


1793- 
ay 6, 
10. 
13. 


1 


20. 
24. 
27. 
31. 
June 3. 


14 J 


No. XI. 


EXCHANGE of Greenock Notes by Sir William Forbes and 
Company with Royal Bank, from 22d March to 24th Sep- 
tember 1793. 


L. | 1793. L. 
84 | June 24. 63 
21 2838. 47 
68 | July 1. 42 
47 8. 42 
89 12. 84 

6 15. 21 

9 | Greenock Bank, 
47 | July 19- 42 
21 22. 42 
42 29. 21 
68 | Aug. 2. 84 
47 5. 42 
84 9. 63 
No. XII. 


EXCHANGES of Greenock Notes by sir William Forbes and 
Company with the Royal Bank, from 6th January to 29th 


December 1794, furniſhed by Mr Simpſon. 


1794- 
Jan. 6. 


13. 


1794. 
J 


uly 7. 


L. 3236 
326 
241 

220 
110 
224 
152 
152 
508 
193 
152 
187 
843 
162 


I. 6706 


04.6. 
13. 


L. 6706 
173 
315 
152 
12 
278 
188 
335 
126 
52 
131 
68 
21 
o 


L. 8670 


No. XIII. 


L 15 J 


No. XIII. 


STATE of Greenock Notes retired by Sir William Forbes 
and Company from the Bank of Scotland, from 24th Sep- 


tember 1792 to 21ſt September 1793. 


1792. 
Sept. 24. 
OR. 1 


L. 

105 

245 
21 


173 
126 


L. 
234 


1793 
April i. 
pril 1. 
8. 


1793. L. 
July 2. 26 
42 
15. 63 
Greenock Bank, 
July 22. 21 
29. 21 
Aug. 5. 110 
12 147 
26. 21 
Sept. 2. 21 
9. 68 
16. 21 
No. XIV. 


11 


No. XIV. 


Dr. Meſſrs 88 Houſtoun, Gammell and Company, Greenock, with Sir WRT Torbes 
Jaihes Hunter and Company. 11 | 


1792. L. s. d. 2792. 1 

. Mar. 31. To amount paid ſince 2d January, in- | Mar. 3: By amount received bace 2d I bars 
cluding a balance due Sir liam | ms 

Forbes and Company at that time,, ö | 

of L. 3487:4:2, ᷑ä» = 81797 2 ro Liu „ | 


us at cent. L. 13 18 
Intereſt 18 RN, : 0 
— 4 18 4 
Commiſſion, - - - 50 0 © 
Poſtages, — 1 9 £2 
— due D. II. G. and Co. „ WE 29 Be | | 
L. 82185 6 2 . | L. 8218; 6 


une 30. To amount paid ſince 3 iſt March, 74985 10 June 30. By amount received ſince Sign March, 
2888 Intereſt f them 5 Per cent L. 132 5 © gh x * including the above balance, 80759 


them 3 per cent. 2 13 10 


10 It 2 
Commiſſion, - - - 50 0 0 
Poſtages, 11 5 
Balance due D. H. G. * Co. - 5712 1 9 
| — 48 L. 80759 
Sept. 29. To amount paid ſince zoth June, 78648 12 © Sept. 29. By amount received ſince 3oth June, 
— 2 - 50 o : 1 — the above balance - 78699 
oſtages, 1 9 them cent. L. 14 2 
Balance due D. H. G. and Co. . 4 2 2 * 2 32 


4 1 


ah. * * 


L. - 78704 3 10 L. 78704 


3 3 


Dec. 31. To amount paid ſince agth September, 110559 7 9 Dec. 31. By amount received fince 29th Sep- 


"EET" ; us at 5 per cent. L. 20 11 8 tember, including the above balance, 108434 
them at 3 per cent. 114 5 Balance due Sir William Forbes and 
: 18 17 3 Company, - — 2194 
Commiſſion, - - - 50 © © 
Poſtage, . - - 1 4 6 


L. 110629 9 6 L. 110629 


OR ——ͤ ä U—ĩ— —— — 


t 7 1 


No. XV. 


Dr. Meſſrs Dunlop, Honſtoun, Gammell and Company, Greenock, with Sir William 


Forbes, James Hunter and Company. Cr, 
1793- 6 bn 8. d. 1793. L. 8. d. 
Mar, 31. To amount paid ſince 1ſt January, in- Mar. 31. By amount received 
cluding a balance of L. 2194: 18: 1, googs 2 6 fince 1ſt January, 86348 16 11 
Intereſt & us at 5 per cent. L. 22 10 3 Balance due Sir Wil- 
ny 119 3 ham Forbes and 
— — 20 1 0 Company, - 3818 12 4 
Commiſſion, - - - 2 
Poſtages, „ 115 9 
L. 90167 9 3 L. 90167 9 3 
— — | 
June 29. To amount paid fince 31ſt March, in- lune 29. By amount received : 
_ cluding the above balance, 51652 2 8 ſince 31ſt March, 54473 10 12 | 
Intereſt chem 5 P27 cone L. 19 9 9 8 5 | , 
(them at 3 per cent. 7 7 10 
a 12 1 11 - 
Commiſſion, - - — 30 0 0 
Poſtages, - "I - E i " wh | 
Balance due D. H. G. and Co. — 1737 12 4 
| 1.4473 10 11 i ro L. 54473 10 18 


No. XVI. 


No. XVI. 
EXCERPTS from Alexander Warrand's Book of Jenks a 
the Exchanges made for the Greenock Bank, at the under 
noted Dates, with the Sums paid away from theſe Exchanges, 
from 27th Auguſt 1793 to 6th February 1795. 


1793. 15794. e 
| Aug. 27. Exchange, L. TY 3 Feb. 11. OL 1432 3 
Paid away, a Paid away, 78 15 
N 3 : 
L 1943 8 L. 13583 8 
Sept. 20. I. 901 vt a6 L. 1122 18 
Paid away, 131 5 Paid _ „ 
he WIL] a · ͤ— 77 —e—e— m——_ 
L. 77% M enn Aae: a; L. 1059 18 
es 27. L. 884 16 Py 25. * L. 1072 8 
Paid away, ay i =; Paid wn * E. 17 
1 L. 811 16 Mar. 21. L. 686 4 
| Paid away, 94 10 Paid away, 202 3 
L. 717 6 L. 484 1 
_ L. 896 9 April 8. L. 894 9 
Paid away, 93 14 Paid away, 49 7 
L. 802 15 L.845 2 
1794. | . L. 2022 4 
Jan. 17. L. 966 19 Paid away, 1 
Paid away, 61 19 

— L. 1948 19 

L. 905 o . 


1794. 


VU 3 


1794- 


1794. ä 
April 18. L. 1142 2 july 29. L. 1608 13 
Paid away, 18 7 Paid away, 210 © 

* 1129 15 L 1398 13 

23. [. 767 86 AU t. i L. 975 9 
Paid away, 10 10 Paid away, 380 2 

L. 746 15 L. 595 7 

May 16 L. 310 4 8. L. 1062 18 
Paid away, 39 18 Paid away, 231 © 

L. 270 6 L. 831 18 

'*. SY 2 L. 931 19 12. L. 1492 9 
*. Paid away, 42 0 Paid away, 35 14 
L. 889 19 L. 1456 15 

27. . L. 1412 4 19. L. 1592 16 

Paid away, 75 12 Paid away, 19 19 

A 1336 12 L. 1572 17 

Ws. TR. ! "00-. L. 668 8 
Paid away, 105 © Paid away, 25 4 

I. 634 9 b L. 643 4 

I5. L. 1014 6 * | L. 752 17 

Paid away, 90 17 Paid away, 69 17 

is L. 923 9 L. 683 0 

18. I. 1035 © Sept. 12. L. 815 19 

Paid away, 1 Paid away, 271 2 

1 751 11 R L. 644 17 

25. L. 605 12 3 . L. 2359 18 

Paid away, 424 4 Paid away, 12 12 
N L. 2347 6 


1794. 


- —ͤ——— ñœäää—— — Dä— 


Fe 3 : 


| 1794- 
Sept. 19. L. 567 12 Nov. 28. L. 1024 © 
Paid away, 154 11 Paid away, 61 19 
L. 413 1 | K 962 1 
26. | L. 967 12 Dec. 2. L. 1145 19 
Paid away, 594 4 Paid away, 21 0 
L. 373 8 L. 1124 19 
30. L. 1156 11 5. L. 642 9 
Paid away, 231 10 Paid away, Io © 
L. 925 1 L. 632 9 
OR. 3. L. 828 14 19. L. 1231 16 
Paid away, 499 © Paid away, 25 o 
s L. 329 14 L. 1206 16 
* L. 1742 11 1795. 2p 
Paid away, 674 2 Jan. 6. L. 1786 11 
Paid away, 335 © 
L. 1068 9 — 
. I. 1451 11 
17. L. 954 1 — — 
Paid away, 64 1 9. I.. 1395 18 
Paid away, 257 10 
L. 80 0 | 
— — | L. 1138 8 
Nov. 11. L. 1639 12 
Paid away, 788 14 30. „„ 70 © 
— Paid away, 42 © 
L. 850 18 "2 
o 6 
14. L. 1163 1 — — NK 
Paid away, 108 o Feb. 6. | L. 323 5 
Paid away, 1 
L. 1058 1 — 
L. 312 4 
25, L. 1431 17 LL 
Paid away, 89 © 
L. 1342 17 


No. XVII. 


1 21 ] 


No. XVII. 


GREENOCK NOTES given Mr Alexander Warrand by Royal 
Bank at Glaſgow, from 7th May 1793 to 6th February 1795. 
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o Nov. 26. L. 451 14 © 
0 29. 641 © © 
© Dec. 3 389 2 © 
o 0 543 0 © 
o 10. 24 © 
© 13. 647 © © 
© I7. 3 2 © 
o 20. 151 © © 
- 24. 495 9 © 
© „ 565 11 © 
0 1794. 

© Jan, 3. 146 0 O 
o 7. 346 12 © 
© 10. 848 © o 
0 14. 220 © © 
Nei 17 555 0 0 
© 21 864 10 o 
© 24 0 
o 28 241 5 © 
0 31. 84 © © 
o Feb. 4. 300 IB o 
© | 7. 361 © 0 
© 11 412 7 © 
O 14 429 © 0 
© 17. 358 3 9 
o- 21. 503 © © 
0 25. 191 18 © 
o Mar. 4. 1176 9 o 
0 * 745 0 
© 11. 242 17 © 
Oo 14. 140 © 0 
O 18. 173 12 © 
O 21. 378 © o 
0 25 311. 7 © 
o 28. 241 © © 
© April 1. 503 6 © 
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Sir W. Forbes 

and Company. Total. 
- — L. 4803 0 0 
L. 214 © © 181 © © 
| 21 © © 110 © © 
31 0 0 104 © o 
„ A {© 162 © o 
| o © © 126 © o 
$2 © © 126 © © 
63 © 07 220 6j.0 
20 © o 68 0 0 
52 © © 1620 © 
m Oo! Io05 © © 
57 0 © 204 ©. © 
21 Oo © Ilo © © 
42 © 0 167 © o 
5.0 o 89 © o 
42 0 © 194 © © 
a. VV. 2 131 0 © 
B 98 © © 
_. 0 580% © 0 
204 o © 267 © 0 
© © o 194 © © 
os. © © 204 © © 
oO © o| 110 © © 
- 0: D2 178 o o 
= I72 © © 
42 © © | 84 © o 
©. &S. © 4140. & 9 
52 © © 162 © 0 
«2 198 © o 
98 © © 166 0 o 
0.04 147 © © 
68.6... 3. 6.5 
Sr. ©. © 68.0 o 
83 © 0 193 © © 
$2.0 8 338 0 0 
42 © © 193 0 © 
21 © © X31 © © 
$3 © 56 I73 © 0 
2 © © 161 0 © 
„ 208 © © 
Sd. 0 - 5 9.0 WM 
84 0 o 147 © © 
oO © o 84 © o 
115 © © 183 © 0 
—_ 2 157 0 0 
8 0 0 152 © © 
a. 9 147 © 0 
L.11754 © © 
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SCROLL of the LETTER of 1ft January 1793, drawn up by 
Mr Scorr MoNCRIEFF, to be written by Mr DuxLoe, as the 
foundation of the Caſh-Account, with the FORM of an OR- 
DER, propoſed to be uſed in drawing on ſaid Account, an- 
nexed to ſaid Scroll; which Scroll and Form were rejected by 
Mr Dunlop, and a Letter and Form of an Order in different 
terms agreed to. 


GENTLEMEN, 


In the management of the buſineſs of the Greenock Banking 
Company, and that I may be enabled to take up their notes from 
you in a manner more convenient for us both than hitherto, I 
thall be glad to open a caſh-account with you, as caſhiers of the 
Royal Bank here, to be kept in the name of James Dunlop for 
Greenock Banking Company, and I propoſe that my operations 
upon that account ſhall be as follows : I ſhall three times in the 
week, viz, upon Tueſdays, Thurſdays, and Saturdays, take up 
ſuch of the notes of the Greenock Banking Company as may 
come into your hands, by giving an order on my account with: 
you for the amount, and I ſhall make payments into you upon 
{aid account, on your receipts, in the manner moſt convenient 
for myſelf, either by the notes of other Banking Companies bills 
on Edinburgh or London, it being underſtood that you are to. 
take ſuch bills from me upon the ſame terms as you do from 
others. The account ſhall be ſettled at leaſt once in the year, 
or oftener if either party defire it; the intereſt to be then char- 
ged againſt me at 5 per cent. and you are to allow me 4 per cent. 
on ſuch ſums as I may occaſionally overlodge with you. Until I 
fee the effect of this arrangement, I cannot ſay exactly what ex- 
tent of credit I may require upon this account; but it will always 
be in your power to limit it ; and I ſhall at any time, upon three 
or four weeks warning, pay up ſuch balance as may be due to 
you. It is further underſtood, that as this account is propoſed 
to be opened for our mutual conveuiency, it ſhall at all times be. 
in the power of either of us to cloſe it when we think that dar. 
poſe is not anſwered by it. 


FORM of ORDERS, propoſed by Mr Scorr MoNcRIk F for Mr 
DuxLop drawing on his Account, which was rejected by Mr 


DuNnLoP. 
1 Glaſgow, 


Pay to the bearer pounds, which place to 
the debit of my account for Greenock Banking Company, J. D. 


EX- 
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EXCERPTS from the private unfigned Letters, or Communi- 
cations by Mr Scott Moncrieff, to Mr William Simpſon. 


January 24. 1792. 

We are plagued with theſe Greenock notes: After the exchange 
this morning, we got in large quantities of them, for they are 
paid away by the other banks when they know they are coming 
in to us; and being all ſmall notes, they take up much of our 
time counting them. I deſired Mr Gibſon to put into the box 
as many as he could make up before it was ſent off, and I fee he 
has packed L. 2357 of them ; you ſee by Mr Dunlop's bill what 
he gave him this morning, he never keeps any of ours, 


February 25. 1792. 
And as for your p——s, they are all deſtroyed as ſoon as an- 
ſwered, — the ſame I expect and require of you as to my p——s. 
Were you to die and leave them in your deſk, they would afford 


entertainment to your executors, (if they could read them), 
which I would not be fond of. 


| Auguſt 18. 1792. 

You muſt really think of taking ſome meaſures with theſe 
Greenock notes, which are a perfect nuiſance to this office, —it 
is abſurd to call it an exchange with them, for they keep or 
have none of our notes worth mentioning ; ſo that after being 
lagued counting over their notes, which are almoſt wholly 
mall, and keeping them ſome days, we get a bill at one day's 
date for them. Nor 1s this all :—the very notes we give them up 
in the morning, Mr Dunlop contrives, by his tranſactions with 
tome of our cuſtoiners, to have back with us again before three 
o'clock. —This day's exchange will ſhew you how unreaſonably 
they go on :—in the morning we had of their notes L. 3400, they 
brought us L. 100 odds of our notes, ſo that we got Mr Dunlop's 
bill (which coming too late will be ſent you on Monday) for 
L. 3200 odds; by 12 o'clock L. 3000 odds of the very ſame 


5 notes 
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notes We gave up came back to us, which muſt lie till Tueſday, 
when we will get a bill at one day's date for them this is the 
way they conſtantly go on: It's very mean in them to take ſuch 
an advantage. I was ſo much provoked, that 1 was going to 
James Dunlop to remonſtrate againſt ſuch conduct, and to infiſt 
on bills at ſight, or that we ſhould ſend their notes directly to 
Edinburgh, and not pretend to make an exchange when there 
was no exchange in fact ; but leaſt I ſhould go too far, | think it 
beſt to keep down my paſſion, and make my remouſtrance to. 
you. | 


21/8} Auguft 1792. 
I muſt have a converſation with James Dunlop when I can get; 
to the croſs; and if he does not alter his plan, we will ſend you 
bis notes by every private opportunity. 


23d Auguſt 1792. 

I ſpoke to James Dunlop yeſterday, but could make nothing of 
him, he ſaid he could not blame us for ſending in his notes to 
Edinburgh, but that it would be no advantage to us to do ſo; he 
promiſed, however, to ſpeak to Gammell when he came to town. 


28th September 1792. 


Mr Gammell called on me this morning, to aſk commands for 
Edinburgh. I remonſtrated with him about Greenock notes, 
but he ſays he leaves that wholly to Mr Dunlop, who ſays he 

4 leaves it wholly to Mr Gammell, and fo they ſhift us. I bid him 
call on you, but he ſaid he needed not. 


2d November 1792. 


The Greenock notes we exchanged this morning Came back to 
us before 3 o'clock. This is really provoking. 


27th November 1792. 


A great load of Greenock notes came in juſt before 3 o'clock, 
the ſame we gave out to Mr Dunlop in the morning : It is moſt. 
provoking : I put two m. of them in the box. 


r | 29th November 1792. 
Your p——s (or privates) I put into the fire as ſoon as anſwer- 


ed. 
EX- 


* 


1 


EXCERPT of LETTER, wrote upon the 21ſt of March, but da- 
ted zoth March 1793, from Mr Scott Moncrieff to Mr Simpſon, 


the inſpection of which was ſo violently oppoſed by the 
Royal Bank. 


20th March 1793. 

Juſt while writing this, Mr Gammell has called to give me the 
overwhelming information, that James Dunlop has ſtopped pay- 
ment; this is by much the moſt alarming thing that has happen- 
ed here, he was conſidered as the moſt opulent man in Glaſgow 3 
what the conſequence of his fall may be, the Lord only knows. 
I have a letter from him this morning, ſaying, that his account 
ſhould, in conſequence of our intimation, be withdrawn, and the 
balance paid up as ſoon as poſſible; it is no lefs than L. gogg, 
which vexes me ſadly. Gammell ſays, that his Bank has nothing 
to do with this account, and that he told me fo ; be did ſay, laſt 
time he was in town, ſomething about this account being wholly 
Mr Dunlop's matter, which I laughed at, as the account had long 
before that been opened for Mr D. as agent for the Banking 
Company, and avowedly for the purpoſe of exchanging their notes, 
according to the copy of his letter which I ſent you, and I think 
it is impoſſible but that letter muſt fix the Company. Will you 
ſhow the copy to ſome of your lawyers. If we are taken in there, 
it is a down right fraud.. Gammell fays there is no danger, for 
he will have more than enough to pay every body, and certainly 
his property in this country is of prodigious value, and he has 
nothing abroad that I know of. Gammell ſays, that the Banking 
Company. will go on, and he is to meet with Mr Graham and Car- 
rick this afternoon, to ſettle about exchanging his notes; he want- 
ed me to attend, which I declined, as I had really neither ſtrength 
nor time for it, and I told him I could fay nor do nothing with- 
out orders from you, and if he ſent me any propoſition, I ſhould 
tranſmit it to you He luckily took up L. 1400 of their notes to- 
day with our own notes; there ſtill remains L. 1100 odds, He hint- 
ed at our taking good bills for ſuch notes as ſhould come in, which 
I decline, What ſhall we do with theſe notes? Never was there 
ſuch a ſcene of diſtreſs and difficulty, Gammell ſays, that none- 


of the Companies Dunlop is concerned in will fall. I do not 


think we have a bill in our cuſtody with his name upon it, as he 


was quite out of the bill way, which gave us the more confidence. 
Nara ; 


9 


